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ABSENCE—Of party. See Continuance, 1. 
Of Attorney. See Continuance, 4. 


ACCOUNT. 
An account is assignable, so as to vest the legal title and 


right of action in the assignee. WALKER, J. Mor- 
Geta Oh. BO cc rstsesicngscee ssenstsivesneasbnceteaianuaie 365 


ACQUIESCENCE. See Waiver. 


ACTION EX DELICTO. See Attachment, 12. 
See Practice, 5. 


ACTUS DEI. See Attachment, 9. 
See Executors, 3. 


ADMINISTRATION OF ESTATES. 


See Distribution of Estates. 
See Equity, 8, 9. 


ADVERSE POSSESSION. See Ejectment, 1. 


AFFIDAVIT. 


Affidavit for Attachment. See Attachment, 2,3, 6, 12, 13, 14. 
See Distress Warrant. 


ALIEN ENEMY. See Confiscation. 


ALTERATION OF JUDGMENT. 
See Arrest of Judgment, 4. 


ALLOWANCE. See Year’s Support. 


See Assignment, 1. 
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AMENDMENT. 


1. A substantial compliance with the requirements of 
the attachment laws, is sufficient ; and the bond given 
by the plaintiff is amendable by the consent of the 
sureties thereto. Jrvin, Administrator, vs. Howard.. 

2. Declarations in attachment are amendable, as in 
other cases at common law. Jb. 

3. After a brief of the evidence had been filed under the 
supervision of the Judge, and some months had elapsed, 
a motion to amend the brief as to one witness’ evi- 
dence, (founded upon an averment that it was incor- 
rectly stated, which averment was supported by an 
affidavit of said witness,) was properly overruled. 
Baker et al. vs. Wright et wor .......cseceseeee hcavenetinas 


ANSWER IN CHANCERY—EFFECT OF 
WAIVER. 


See Equity Practice, 18. 
APPEALS. 


A new trial may be granted after trial before a petit 
jury. When one is tendered as security on the ap- 
peal bond who is not a property security under the 
law, the Clerk who takes the bond should refuse to 
accept him. And if the omission of the Clerk to re- 
ject such security misleads the appellant, and prevents 
him from giving proper security, when, in good faith, 
he intends appealing, and the appellant makes these 
things appear to the Court, even after the adjourn- 
ment of the Court, a new trial will be granted. The 
Eufaula Home Insurance Company vs. Plant & Cub- 
DUE osncccsresiveserbeasnncsnensveasis -cosveseeesneseccesancatee 


ARBITRATION. 


An agreement for arbitration being made in Tennessee, 
its validity and construction in the Courts of Georgia 
depend on the laws of Tennessee. By the laws of 
Tennessee an award in parol may be good. Green vs. 
East Tennessee and Georgia Railroad.........s.sseeeeee 


ARREST OF JUDGMENT. 


1, Even if the award was erroneous, the fi. fa. issued 
therefrom could not be arrested by oath of illegality 
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in consequence of such error in the judgment. Green 
hn: BNO. <.000 ses ssscsensescesstecdssssodésddeicevevebessuae 
9, A motion to arrest a judgment was based on the 
grounds : 1st. Because it is not charged in the first 
count of the indictment that the person or persons 
assaulted was or were in the peace of the State, or 
that the defendants were of sound memory and discre- 
tion. 2d. Because the two counts contain charges of 
two crimes dissimilar in kind and character, and of 
a different nature. 3d. Because the assault and 
shooting are charged to have been committed on two 
persons; and 4th. Because Jones is charged as principal 
and Scott as accessory before the faét, etc., in the same 
count: Held, that if said grounds had any substan- 
tial weight at all, they should have been taken before 
the case was submitted to the jury; certainly, under 
our Code and practice, they cannot be considered on a 
motion in arrest of judgment. Jones et al. vs. The 
NG 00. cnsivessdasinhsciativls ted castitdsnennasanae 
3, An indictment should be “in the name and behalf 
of the citizens of Georgia ;” if these words be omitted, 
on exception taken at the proper time, the indictment 
will be quashed ; such exception is not good in arrest 
of judgment. Horne et al. vs. The State...........s0008 
4, The Legislature has no power to alter or modify 
any judgment of the Superior Courts of this State, or 
by law to arrest or suspend the enforcement of such_ 
judgments. Aycock et al. vs. Martin et. al......-..0000 


ASSENT. See Auditor, 1, 2. 
See Waiver, 1. 


ASSIGNMENT. 


1. S., by deed, conveyed to G. all his personal property 
in trust ; first, to pay all the creditors of S., and then 
to pay the surplus to the sisters of S.; G. took pos- 
session in the lifetime of S., and, after his death, was 
proceeding to execute said trusts, when the widow of 
S., having notified his administrator of her claim of 
her year’s support out of said property, said adminis- 
trator filed a bill, praying that G. be enjoined from 
disposing of the property, and that the same be de- 
livered to him as administrator: Held, that S., hav- 
ing, by said deed, parted absolutely with said prop- 
erty, his widow had no claim upon it, and the 
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injunction was properly refused. Summerford, Admin- 
ier, 0t.. GE enanrainsitinnninn. accewavunehals 59 


2. Prior to the passage of the Act of 24th February, 
1866, P., being insolvent, made, in Tennessee, an  \ | 
assignment to be executed in this State, by which he 9 
conveyed property to a trustee, for the benefit of a ; 
portion of his creditors, to the exclusion of other 
creditors in the equal participation thereof: Held, 3 
that the assignment was void, under section 1954 of 
the Code, which was then of force, and there is no 
way by which this Court can give it operation as to 4 
property in Georgia. Mason & Fant et al. vs. Stricker : 
© is Bho cs rnberestnitvenieen remaceneseneneds 262 

3. M. hands B., as his attorney and agent, a note on G. 
for collection, with instructions to pay the proceeds, b. 
when collected, first, to certain named creditors, and 
then the surplus, if any, to his other creditors generally. 6. 
These named creditors surrendered to B. their claims 
against M., and B. gave them his written obligation 
to pay them out of the proceeds of said note. These 
amounts and B’s fees and charges absorbed the 7 
amount of the note. Before this note was paid, but 
after this arrangement was made, the other creditors 
sued out attachments against M., and garnisheed G. 
and B. B. prayed injuction against the garnish- 
ments: Held, that by this arrangement, the note of 
G. passsed as the property of the named creditors 





with a remainder, if any, to the other creditors, and the g 
injunction should be made perpetual. Walton et al. 
Oh: TR Baath ccccictmecwaggensiien 319 


4, An existing corporation may make an assignment. 
An assignment, by a corporation, of all its property 
in trust for all its creditors, with directions to the as- 
signees to proceed, with reasonable and convenient 
dispatch, to convert the property into money; and, 
for that purpose, to sell all or a part of the same, in 
such manner and on such terms as they deem most for 
the interest of said trust, is not gbnoxious to the 13th 
and 27th of Elizabeth. Unless the intention to hinder 
or delay creditors clearly appears, an assignment, ap- 
parently fair, should not be held obnoxious to those 
statutes. McCallie & Jones vs. Walton & Walton...... 611 


5. A judgment obtained subsequent to the assignment, 
takes no priority in the distribution of theassets. Jo. 
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ATTACHMENT. 


1. The traverse of the truth of the plaintiff’s affidavit 
for attachment must be made at the return term of 
the attachment. Jrvin, administrator, vs. Howard. 
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9, An affidavit for attachment, stating that “the de- | 


fendant is actually removing, or about to remove, out 
of said county,” is valid. 6. 

3. If two grounds for an attachment be included in one 
affidavit, would that vitiate the affidavit? Quere? 
Ib. 

4, A substantial compliance with the requirements of 
the attachment laws is sufficient ; and the bond given 
by the plaintiff is amendable by the consent of the 
sureties thereto. Ib. 

5. Declarations in attachment are amendable, as in 
other cases at common law. Ib. 

6. An affidavit for attachment need not describe the evi- 
dence of debt ; it may state “the amount of the debt 


claimed to be due,” and the proceedings should de- 


scribe the cause of action. Td. 

7. A plaintiff in attachment may make it returnable to 
the term of the Court in which he elects to sue next 
after the issuing thereof, provided such Court shall 
not sit within twenty days after the issuing of the at- 
tachment. He may make it returnable to the next 
term of the Superior Court, notwithstanding a term of 
the County Court may intervene. J0, 

8, A bond with sureties given by a defendant in attach- 
ment for the purpose of having the property levied on 
delivered to him by the levying officer, conditioned 
that the “ defendant shall appear at said term of said 
Court, and shall abide by and perform the judgment 
of said Court in the premises, and: pay the said plain- 
tiff the amount of the judgment and costs that he may 
recover insaid case,” is valid, and authorizes the plain- 
tiff to enter up judgment against the defendant and 
sureties for the amount of the judgment that he may 
recover in said case. Ib. 

9. Where a defendant in attachment replevies the prop- 
erty attached, by giving bond and security, his sure- 
ties are liable as “ securities upon appeals,” notwith- 
standing the loss or destruction of the property levied 
on. Ib. 

10. Where three attachments were levied, and one bond 
given to replevy all the property levied on, judgment 
may be entered against the defendant and sureties on 
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said bond for the amount of the judgment in each case, 
Ib. 

11. Where a declaration had been filed in the Clerk’s 
office claiming damages for the seduction of plaintiff’s 
daughter, but had not been served on defendant, the 
filing of the declaration was such a commencement of 
the suit under the Code, as to authorize an attachment 
to issue pendente lite. Graves vs. Strozier........0e000. 

12. An attachment may be issued upon the affidavit of 
the plaintiff that he has instituted suit against the de- 
fendant, in which he claims a certain specific amount 
of damages in an action ex delicto, the same being a 
money demand within the provisions of the statute. [6. 

13. In attachment cases it is not important whether the 
damages laid in the declaration are greater than the 
sum sworn to in the affidavit, as there can be no re- 
covery in civil contracts beyond the actual proven 
damage. Moore vs. Harlan & Hollingsworth........... 

14. A Notary Public who is an attorney at law, cannot 
qualify a party to an affidavit for an attachment, and 
take the bond, and issue the attachment, in a case 
where he is employed. Wilkowski vs. Halle............ 


ATTORNEY AT LAW. 


1. An attorney is bound to exercise reasonable care, skill 
and diligence in attending to the business of his client 
and is liable in case he fails to doso. O’Barr vs. 
Alexander & Tramiel, .....0.cesceeeeeeeees st aeseadaeunninacs 

2. Where judges and lawyers differ as to what the law is 
upon a given state of facts, it is not error in the Court 
in such a case, to refuse to charge “that if the statute 
is plain, then it is not an intricate legal question. Jb. 

3. The attorney of plaintiff in ejectment cannot be made 
to testify whether said plaintiff had not employed him 
to sue for his individual benefit, and had authorized 
his name as administrator used for his individual ben- 
efit. Doe ex dem. of Stephens vs. Roe cas. ejector......- 

4, When one of two mercantile partners is an attorney 
at law, and after the dissolution of the co-partnership, 
a part of the debts due to the firm are placed in the 
hands of one partner, and part thereof in the hands 
of the other partner, for collection, the notes and 
accounts so being placed in the hands of the partner 
who is an attorney at law, does not authorize him, as 
such partner, to charge commissions for such collec- 
tion against the other partner, in the absence of any 
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special agreement to that effect ; the legal presump- 
tion is, that he was to collect the debts as partner for 
the benefit of the concern. If, however, it had be- 
come necessary to institute suits for the collection of 
the debts, he might be allowed for his necessary pro- 
fessional services, the same commissions as would have 
been required to have been paid to some other attor- 
ney at law for the same services, in the absence of any 
evidence that his professional services as an attorney 
was to be rendered under the co-partnership contract. 
Vanduzer, administrator, vs. Mc Millan.......000 esses 299 
5, A notary public, who is an attorney at law, cannot 
_ qualify a party to an affidavit for attachment, and 
take the bond and issue the attachment in a case whre 
he is employed. Wilkowski vs. Halle......scsecsseseeeees 678 


See Assignment 2. As to attorney’s liability for taking 
Confederate currency, see Confederate Money, ete. 


AUDITOR. 


1, Where an auditor had been appointed by the Chancel- 
lor, in vacation, upon the ex parte application of the 
complainant, without the consent of the defendants, 
to investigate the accounts between the parties, and 
report the result at the next term of the Court: Held, 
on exception being taken to the report of such auditor, - 
and to his appointment, that the provisions of the 
Code, on this subject, superseded the Act of 1858, and 
that, by a fair construction of the 3070th, 3071st and 
4112th sections of the Code, a Court of Chancery in 
this State may refer complicated accounts to a Master 
in Chancery, at the discretion of the Court, with or 
without the consent of the parties; but neither such 
Court, nor the Chancellor, in vacation, can appoint an 
auditor to investigate complicated accounts between 
the parties, and make report thereon without the con- 
sent of both parties thereto. The three sections of the 
Code, being in pari materia, must be construed to- 
gether. Vanduzer, administrator, vs. McMillan........ 299 

2. While a Judge of the Superior Court may, either in 
term or vacation, upon application by either of the 
parties litigant, appoint an auditor, still the assent of 
the parties is necessary to a reference of the matters 
in dispute to such auditor, as also the appointment of 
the particular person as auditor. An auditor, so ap- 
pointed, upon reasonable notice to the parties when 
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and where he will sit to hear the evidence of the par- 
ties, and investigate their accounts, may proceed, and 
report the result of his scrutiny to the Court. Where 
the judge below appointed an auditor, when one party 
objected to the appointment and to the person ap- 
pointed, he erred. Dougherty, et al., vs. Jones, et al. 


AWARD. 


1. Where an award was made the judgment of the 
Court, at an adjourned term, after notice given to the 
defendant _ between the regular and the adjourned 
term, such notice was sufficient. Green vs. Shields.... 

2. Even if the award was erroneous, the fi. fa. issued 
therefrom could not be arrested by oath of illegality 
in consequence of such error in the judgment. Ib. 

3. An agreement for arbitration being made in Tennes- 
see, its validity and construction in the Courts of 
Georgia, depend on the laws of Tennessee. By the 
laws of Tennessee, an award in parol may be good. 
Green vs. East Tennessee and Georgia Railroad....... 


BAGGAGE. 


Baggage is such articles of necessity or personal conven- 
ience as are usually carried by passengers, for their 
personal use ; and what are such articles, must, in each 
case, be determined by the jury from the facts and 
circumstances which belong to it. Sasseen and Whit- 
Tr aah ae ised east ch thine: allied eesalisnese 


As to Innkeepers’ liability for baggage, see Inkeepers, 
lL, a & 


BAILEE. See Commom Carrier. 
See Inkeeper. 


\ 
BANKS. 

The Company, in the absence of any fraud or collusion 
was not liable, as a guarantor of the vendor’s title to 
the stock, in case of failure thereof, by merely allow- 
ing the transfer of the stock to be made on the books 
of the Company, as provided by the charter, under the 
state of facts presented by the record in this case. 
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Central Railroad and Banking Company vs. Ward, et al.. 517 


See Assignment, 4, 5. 
See Distribution of Assets, 1, 2. 
See Taz, 2. 





Try 


arr; 


348 











INDEX. 707 
BARON AND FEME. See Husband and Wife. 
BEQUEST. See Will. 


BILL OF EXCEPTIONS. 


Where the judge does not admit the truth of statements 
in the bill of exceptions, this Court cannot consider 
assignments of error made on those statements. Leap- 
trot v8. Peobertson...ccecccecesescceccees a acme Pack . 586 


See also The Eufaula Home Insurance ‘Company v8. 
Bee 6 CBs coe vesicesninesvtur\oectnneoerdisiasteae 
See also Amendments, 3. 


BONDS. See Attachments, 4, 8, 9, 10, 14. 


CASES CITED. 


(That is, former decisions of this Court cited herein. ) 


(The left hand figures are the pages in this volume, the right hand figures 
those of the cited volume. ) 
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CAVEAT EMPTOR. 


Where B. purchased from M. certain overdue coupons 
which had originally been attached to certain bonds 
issued by the city of Montgomery, Alabama, without 
authority of law, and were therefore wholly worthless ; 
and B. paid eighty cents on the dollar for them, being 
the value of good coupons at the time; and the sale 
was made without any commendation whatever of the 
coupons by the seller, both parties being bankers and 
brokers, dealing in bonds, coupons and other negotia- 
ble securities; on suit brought by B. to recover the 
money paid for the coupons, the Court charged the 
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jury that if they found that the coupons were void ab 
initio, the plaintiff had a right to recover; that the 
ignorance of the defendant of the fact that the coupons 
were void, did not affect the plaintiff’s right to re- 
cover, that the doctrine of caveat emptor in such cases 
as the one before the jury, upon a negotiable contract, 
only applies to defects which can be discovered by 
inspection: Held, that the charge was substantially 
correct, and that inasmuch as justice has been done, 
the verdict should stand, notwithstanding some slight 
inaccuracies in the charge. 


The defendant having received the money of the plain- 


tiff, without giving any valuable consideration there- 
for, is not, in equity and good conscience, entitled to 
keep it. McCay vs. Barber & Son......... js eeed ondoines 
CERTIORARI. See Possessory Warrant. 
CHANCERY. See Equity. 


CHARGE OF THE COURT. 


1. If a legal charge of the Court, pertinent to the issue, 


be asked in writing, it should be given to the jury. 
But if, from all the evidence in the cause, it appears 
that the verdict is right, and the jury should have 
found the same if the charge requested had been 
given, a new trial will not be granted on account-of 
such refusal. The Georgia Railroad and Banking 
Company 08; Sect ss ..4i.ii ise icisces cébendssebidines 


2. The accidental omission of the Court to charge as 


requested, is not a sufficient ground for a new trial. 
If counsel making the request was present, and had 
observed the omission, and called the Judge’s atten- 
tion to it, then, if the charge were pertinent, and one 
which should have been given, the failure or refusal 
would have been good ground of exception. Shew- 
make and Parsons et al. vs. Executors of Jones et al. 


3. Where Judges and lawyers differ as to what the 


law is upon a given state of facts, it is not error in 
the Court, in such a case, to refuse to charge “ that 
if the statute is plain, then it is not an intricate legal 
question.” O’Barr vs. Alexander & Trammell...... 


4, Although the charge of the Court may not be strictly 


correct, yet if, from the whole case, it appears that 
justice has been done, a new trial should not be 


granted. Jb. 
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5. Where a bill is filed by infant cestui que trusts, by 
their next friend, for an amount of the trust property 
against the trustee and others, it is error for the 
Court to charge the jury that “the complainants 
ought not to recover, because such recovery would 
be no protection to any of the defendants, and that 
they would be liable to be again harassed with suits 
by other next friends, by the lawtul trustee, or by 
the minors after Mrs. King’s death. King vs. 
iain abst icssstil sists sctviemccenanserdiine snasberviseonesied eat 205 

6. It was error in the Court, in view of the facts, to 
charge the jury, “ Nor is there any ground, or reason, 
for a recovery against him, under the Jaw and evi- 
dence in this case.” The jury should be left free to 
decide upon the evidence submitted. 0. 

7. It is also error for the Court, in its charge to the jury, 
to say to them “that he was surprised, that no de- 
murrer had been filed to the bill, or some motion made 
to dismiss it; but as no one had made any such mo- 
tion, he would go on, and charge them the law in the 
case,” such remarks being calculated to prejudice the 
plaintiff’s case in the minds of the jury. Jo. 

8. The Court was requested to charge the jury that if 8. 
authorized the use of his name, as administrator of 
the estate of P. §., they should find for whatever title 
was shown to he in said estate. He qualified it by 
saying S. had no right to allow the use of his name 
as administrator and the title of the estate, except for 
the benefit of the estate, and if he was using his name 
as administrator, ete., for his individual benefit, he 
could not recover: Held, that he should have given 
the request without said qualification, even though 
the qualification may be law, as an independent prop- 
osition. Whether it is law, is not determined Doe, 
ex dem., of Stephens, vs. Roe, cas ejector .. ...seeceeeeeees 289 

9. The charge was substantially correct, and, inasmech 
as justice has been done, the verdict should stand, not- 
withstanding some slight inaccuracies in the charge. 
Mang an.. Tarbie he Batten ssivassncreesecesncinseseenesis 423 

10. When the law and the facts of the case have been 
fairly submitted by the Court to the jury, though 
the evidence may be conflicting, if there is sufficient 
evidence to sustain the verdict, a new trial will not be 
granted. (Grmbb 20: KAD i000 sccciccosscrsecesecsssesesoess 459 

11. Where a promissory note was given in consideration 
of “Confederate notes” borrowed, and a purtion of 
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the evidence showed that the note was to be paid in 
the same currency, and evidence was introduced to 
show the value of Confederate money at the date of 
the note, and at its maturity, and at no other time, 
and the Court charged the jury “that they might as- 
certain the gold value of Confederate money at the 
time of the making of the contract, and upon, or at 
the time of maturity, and adopt either, according to 
their opinion of the equity of the case ;” Held: that 
the charge, under the evidence, was correct, and that 
if the Court had charged as to the value of Confeder- 
ate currency at any other time, he would have erred, 
as there was no testimony to justify any such charge. 
Bogdan. Cheney siivevsssveseciscicccsestscleieddiccsierns 


See Criminal Law 4, as to remarks by Judge during 


trial. 
CHARITABLE USES. See Wills. 


CHARTER. See Corporation. 
CHILDREN. See Wiils. 
COMMON CARRIERS. 


1, When goods are delivered to a common carrier for hire, 


to be transported by him from one place to another: 
Held, that under the law of this State, no excuse 
will avail him in case of the loss of the goods, un- 
less it was occasioned by the act of God, or the 
public enemies of the State, and that he cannot limit 
his legal liability by any notice given, either by 
publication or by entry on receipts given for the 
goods, or tickets sold, but he may make an express 
contract, independent of his receipt, and will then 
be governed thereby. The Southern Express Com- 
pany v6. Procell. ii..ccciscessrcisediisticcsicecedscristesevels 


2. When there is evidence of an express contract be- 


tween the common carrier and the shipper of the 
goods, outside of the receipt therefor, whereby the 
shipper was to send a man along with the goods 
shipped on an open car, with a tarpaulin to cover 
them, and buckets of water to protect the goods 
against fire, which the shipper failed to do, and the 
goods were destroyed by fire: Held, that although 
the common carrier was liable, under the law, for 
negligence, yet it was a question to be submitted to 
the jury, whether the goods were destroyed by the 
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negligence of the defendant, or in consequence of the 
failure of the plaintiff to perform his contract on his 
part, under the evidence in the case. Jb. 

3. A common carrier may require the nature and value 
of the goods delivered to him to be made known; 
but if the shipper, at the time of delivery thereof, 
practice any fraudulent acts, sayings or concealments 
upon the carrier, as to the value of the parcel, or 
resort to any artifice, to give a box, containing a 
valuable diamond breast-pin, a mean appearance, and 
thereby to induce the carrier to think it of trifling 
value, and so prevent him from making inquiries ; or 
if the shipper, with the intention to deprive the car- 
rier of his lawful freight, conceals from him the na- 
ture and value of the article delivered, it is a legal 
fraud upon the carrier, and will relieve him from lia- 
bility. Southern Express Company vs. Everett...... 688 

4, The responsibility of the carrier ceased withthe deliv- 
ery of the goods at their destination, according to 
the direction of the person sending, or according to 
the custom of the trade. A delivery of the goods to 
the duly authorized agen tof the owner or assignee, 
is a good delivery. bid. 





CONCEALMENT. See Common Carrier, 3. 


CONFEDERATE MONEY. 


1. When the defendant, in 1863, tendered the plaintiff 
Confederate money in payment of a note made March, 
1861, which the plaintiff refused to receive, saying 
“that he could not use it, and that he had become 
paymaster to some heirs :” Held, that the plaintiff 
had the right to refuse Confederate money in pay- 
ment of his debt at the time it was offered, and that 
it was not a legal tender in payment thereof, under 
the evidence in the case. Phillips vs. Gaston........ 16 

2. Where a note was given for trust property, payable 
to the trustee, which note was placed in the hands 
of an attorney at law, for collection, by the trustee, 
suit instituted thereon, and judgment obtained for 
the amount thereof, which judgment was paid by the 
defendant in Confederate notes, (the common curren- 
cy of the country at that time,) to the attorney, and 
received by him in satisfaction of said judgment, 
without objection at the time, and the money so col- 
lected by the attorney was paid over by him to his 
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client, the trustee, and received by him without ob- 
jection, at the time: Held, that, on a bill filed by the 
cestui que trusts against the maker of the note, the 
attorney at law and the trustee, to account for the 
trust funds, the maker of the note, who had paid it, 
and the attorney, who had collected it in Confederate 
Treasury notes, in good faith, and paid the same over 
to the trustee, in like good faith, which was received 
by the latter without objection, the maker of the note 
will be protected in such payment to the attorney of the 


* trustee, and the attorney will be protected in the pay- 


ment thereof to his client, the trustee: Held, also, 
that a trustee, having possession of trust property, 
is bound to use ordinary diligence in the preserva- 
tion and protection of the same, and that, if he did 
not intend or desire to receive the Confederate money 
in payment of the note, he should have given his at- 
torney notice not to have received it from the maker 


CONFISCATION. 


Where the complainants claimed title to fifty shares of 


Central Railroad stock, purchased from those who 
derived their title thereto under a judgment, and pro- 
ceedings there under, of the District Court of “the 
Confederate States of America, for the Southern Dis- 
trict of Georgia,” confiscating said Railroad stock, as 
the property of citizens of another of the United 
States, as being alien enemies: Held, that the pur- 
chasers of said Railroad stock, deriving their title as 
aforesaid, did not acquire a legal and valida title there- 
to, so as to defeat the title of the original owners of 
the stock, and that said Company could not be re- 
quired to transfer to such purchasers a certificate of 
ownership of the stock upon the books of the Com- 
pany. Harris, J., dissenting. Central Railroad and 
Banking Company vs. Ward et dl..s.crcscercrsceeeseccere 


CONSENT. See Auditor, 1, 2. 
See Waiver. 


CONSTITUTIONAL LAW. 


1, The obligation of a contract is a legal, not a mere 


moral obligation ; it is the law which exists at the time 
the contract is made, which binds a party to perform 
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bo 


his undertaking. ‘The obligation does not inhere in 
the contract itself proprio vigore, but in the law appli- 
cable to the contract. The act of the 13th December, 
1866, known as the Stay-law, held to be unconstitu- 
tional and void, on the ground that it impairs the 


_ obligation of contracts within the prohibition of the 


Constitution of the United States, and the Constitu- 
tion of the State of Georgia. Aycock et al.vs. Martin 
Niki AAR Bini ai dllineignhht 


. The 4th section of said act is an interference with 


the execution of the judicial process of the Courts, 
and is, therefore, violative of those clauses of the Con- 
stitution of Georgia, distributing the powers of the 
government among the three departments thereof, and 
prohibiting the exercise, by the Legislature, of any of 
the powers belonging to the Judiciary. And further, 
the Legislature has no power to alter any judgment 
of the Superior Courts of this State, or by law to ar- 
rest or suspend the enforcement of such judgment. 


Harris, J. bid. 


. A stay-law is constitutional, Waker, J. Ibid. 
. Under the decision of the Supreme Court of the 


United States, in Thompson, e¢ al. vs. Riggs & Kerk- 
hofer, (December term, 1866,) this Court is compelled 
to hold that the Act of Congress making certain Uni- 
ted States Treasury notes a ‘legal tender in payment 
of debts, is not unconstitutional, even as applied to a 
contract made in eighteen hundred and sixty. Jones 
i hina ocedcharsas eae a4 sae eased ee 


CONSTRUCTION OF STATUTES. 


See pages 626, 640, 648, 681. 


3. 


2. 


CONTINUANCE. 


A letter written by a party to his attorney, stating, 
that he was sick and unable to travel, and asking the 
postponement of the trial of his case, is not a ‘good 
showing for a continuance. O’ Barr vs. Alexander & 
ROGUE toc ccpacnpehivtessadoresvtpiphieeepesgiipsciescesses 
A motion to continue a cause upon the bare statement 
that a party is desirous to file a bill in equity to en- 
join the same, will not be allowed, especially when 
there has been a want of diligence, unless some good 
reason be assigned why the bill could not be filed be- 
fore the session of the Court. Richardson et. al. vs. 
at tey CAMA OR 6 Nii 5 bis ci a eeessiied cbese vedésiers 
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3, Where a long and complicated account between mer- 
cantile partners had been referred, by the presiding 
Judge, to an auditor to report thereon, and his report 
being filed on the first day of the term of the Court at 
which the trial was had, and the defendant and his 
counsel having made an affidavit in writing, that they 
believed that said report was erroneous in its results, 
that they had objections to the same, and desired to 
except thereto, that they could not do justice to said 
cause without further time to examine the same, and 
that his counsel, on account of their engagements in 
the Court, had not had time to make the necessary 
examination of the report and to file exceptions 
thereto, that the application for continuance was not 
made for delay, but to enable them to make a proper 
preparation for the trial of said cause: Held, that 
under the peculiar state of the facts which existed in 
this case, the ends of justice required, that a continu- 
ance of the cause should have been granted by the 
Court. Vanduzer, administrator, vs. Me Millan........ 

4, Where a cause has, for many terms, been “ continued 

~ generally,” the Court should not peremptorily dismiss 
it, because a showing four continuance is insufficient, 
he should put it on terms, 2. e. to be tried at the next 
term, or dismissed. A case dismissed under such cir- 
cumstances should be reinstated. Wilkes vs. Phillips. 


5, All applications for continuances are addressed to the. 


sound legal discretion of the Court, and if not express- 
ly provided for, shall be granted or refused, as the 
ends of justice may require. Wilkowski vs. Halle..... 


CONTRACTS. 


Where it appeared on the face of a promissory note that 
it was given by defendants to the plaintiff, in consid- 
earation of the services of such plaintiff, as a substi- 
tute as a soldier in the Confederate army, to fight and 
bear arms against the Government of the United 
States: Held, that the consideration of the note was 
illegal and void. Harris, J., dissenting. Chancely 
08. Dathey....00cicvieds siscccccedieesesdvidebevesviteaibadan 

See Caveat Emptor. 

See Promissory Notes. 


CONTRIBUTION. 
See Lien of Judgments, 5 and 6. 
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CONVEYANCES. 


1. Nettles, in 1841, in Alabama, by deed of gift, con- 
veyed to his daughter, Mrs. Harrington, certain slaves, 
“to have said negroes and their increase, unto her and 
her children, free from the control of her husband, 
and from all liability to the payment of any of the 
debts of her said husband:” Held, that Mrs. Har- 
rington, at common law, took only a life estate in said 
slaves, remainder to her children. Moreland vs. Hun- 


As to Conveyance of Land, See Ejectment. 
om * « «See Execution, 5. 


PARTNERSHIP. 
See Attorney at Law. 


CORPORATION. 


1, A corporation made by the General Assembly of this 
State, cannot terminate its existence by a voluntary 
surrender of its charter; the surrender must be accept- 
ed by the General Assembly. Zhe Mechanics’ Bank 
EP icciniaienantaceiouminesihuceeuaaxinennsine dasietiaeniin 

2. Under our Code, a corporation may, by a voluntary 
surrender of its franchises, terminate its existence. 
(Walker, J.) Ib. 

.3 An existing corporation may make an assignment. 

An assignment, by a corporation, of all its property in 
trust for all its creditors, with directions to the assig- 
nees to proceed, with reasonable and convenient dis- 
patch, to convert the property into money; and, for 
that purpose, to sell all or a part of the same, in such 
manner and on such terms as they deem most for the 
interest of said trust, is not obnoxious to the 13th and 
27th of Elizabeth. Unless the intention to hinder or 
delay creditors clearly appears, an assignment, appa- 
rently fair, should not be held obnoxious to those 
statutes. JcCallie & Jones vs. Walton & Walton..... 

4, When by their charter, the Upson County Railroad 
Company, had the power and authority, to lease, rent 
or sell said railroad, its appurtenances, and franchises 
to any other incorporated railroad Company of this 
State, and the President of said Company issued a 
public notice, inviting proposals for the sale ef the 
road, in pursuance of the following resolution adopted 
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at a meeting of the stockholders, to-wit: ‘‘ Resolved, 
that the President and Directors are hereby author- 
ized and instructed, to take such measures as will en- 
able the Company to wind up the affairs of said road, 
to the best interest of the stockholders,” which public 
notice inviting proposals for the sale of the road is, in 
substance, as follows: “I therefore offer to receive 
proposals until the first day of September next, for 
the purchase of the entire road of the Company with 
its franchises, rights, and privileges, ete. I will also 
receive distinct proposals until the above named day, 
for the purchase of the iron alone, or any part thereof, to 
be delivered at Barnesville. I will also, in like man- 
ner, receive distinct proposals for the road-bed, and 
all the real estate of the Company, together with the 
franchise, and privileges of the Company:” Held, 
upon a bill being filed at the instance of a portion of 
the stockholders in said Company, to restrain the sale 
of said road in the manner proposed by the President 
of the Company, as being in violation of their charter, 
that the demurrer to said bill was properly overruled 
by the Court below: Held, also, that upon a motion 
to dissolve the injunction upon the coming in of the 
defendants’ answer, admitting the fact of issuing the 
proposals for the sale of the road as stated in the 
record, which constitutes the main ground of the com- 


plainants’ equity, the injunction ought not to have | 


been dissolved, and the Court below committed error 
in dissolving the injunction. Upson County fail- 
road Company vs. Sharman et dl....ccccceceesesecesecesees 


COSTS. 


1. It is the duty of a Sheriff to execute, “ with due dil- 
igence,” the processes placed in his hands, and pay 
promptly, to the party entitled, money collected by 
him as Sheriff, and, on his failing to do so, he is lia- 
ble to fine and attachment for contempt. 

But while the Court will require strict fidelity on the 
part of its officers, it will enforce his rights for his 
costs and fees as against suitors. Therefore, where the 
Sheriff, at the instance of a plaintiff, levied on the 
property of a defendant, and incurred expenses in 
securing and taking care of the property so levied on 
and the levy was subsequently dismissed by the or-, 
der of the plaintiff, the Sheriff will not be driven to 
an action to recover the costs so due him, but judg- 
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ment may be entered up against the plaintiff for the 
same, and execution issue therefor. The amount of 
such compensation due the Sheriff may be awarded 
by the Court. 

In this case, there being no contest as to the amount due 
the Sheriff, and he being entitled to a judgment for 
the amount against the plaintiff, and there being no 
apparent reason why one claim should not be pro 
tanto extinguished by the other, and the Court hav- 
ing, in this equitable proceeding, done what is right 
between the parties, this Court will not, on a mere 
technicality, reverse the judgment; more especially 
when it appears that, by having a judgment rendered 
for the costs, admitted to be due the Sheriff, he would 
have a valid claim for a set-off against the plaintiff’s 
demand. Robertson vs. Sivith,......ccccccscecee ces ceeceece 604 

2. When sundry judgments have been obtained against 
a defendant for the principal debt due, with interest 
and cost, and the Clerk of the Court issued separate 
executions for the costs due in each case “ for the use 
of the officers of Court,” against the defendant, (the 
original judgments existing in full force and effect,) 
and said executions for the costs were levied upon the 
lands of the defendant therein, who had previously 
sold the same to the complainants, who were in the 
possession of the same, having a growing crop there- 
on, which lands, so levied on, were sold at Sheriff’s 
sale, under said cost fi. fas., and purchased by the 
defendant, who is alleged to be insolvent: Held, that 
said fi. fas. for costs were erroneously issued by the 
Clerk of the Court, but being apparently regular up- 
on the face thereof, the Sheriff was not a trespasser 
in levying the same, and that a court of equity has 
jurisdiction according to the allegations in complain- 
ants’ bill, to restrain, by injunction, the insolvent pur- 
chaser of said land and growing crop thereon, from 
turning the complainants out of possession, under the 
sale made by the Sheriff under said cost executions, 
Bh A AE Dierks pees sivn=t nana tnociaransivetncesiie 636 


CRIMINAL LAW. 


1. A motion to arrest the judgment was based upon the 
grounds: Ist. Because it is not charged in the first 
count of the indictment that the person or persons 
assaulted was or were in the peace of the State, or 
that the defendants were of sound memory and dis- 
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cretion. 2d. Because the two counts contain charges 
of two crimes dissimilar in kind and character, and 
of a different nature. 3d. Because the assault and 
shooting are charged to have been committed on two 
persons ; and 4th. Because Jones is charged as prin- 
cipal, and Scott as accessory, before the fact, ete., in 
the same count: Held, that if said grounds had any 
substantial weight at all, they should have been taken 
before the case was submitted to the jury; certainly, 
under our Code and practice, they cannot be consid- 
ered on a motion in arrest of judgment. Jones e¢ al. 
is Te Nia esis vie 0s inns ceckid css ntgtasucstctaoar teed 


9, An indictment should be “in the name and behalf 


of the citizens of Georgia ;” if these words be omitted, 
on exception taken at the proper time, the indictment 
will be quashed. Such exception is not good in ar- 
rest of judgment. Horne et al. vs. The State.......++4 


3. In all cases, where persons are jointly indicted for 


an offence which does not require the joint act of two 
or more persons to commit it, the defendants, upon 
application, have a right to sever upon the trial ; oth- 
erwise, as to those offences which require the joint act 
of two or more to commit them. bid. 


: During a trial for murder, the prosecution asked a 


witness a question “to ascertain the condition of the 
mind of the deceased towards the prisoners, after the 
mortal wounds were inflicted, whether kind or malevo- 


lent;” the Court, on objection, refused to permit the wit- 


ness to answer the question, remarking that “ Horne, 
(the deceased,) had a right to be mad; he thought any 
body shot had a right to be mad:” Held, that this 


remark was error. Ibid. 


5. It is incumbent on the State, in criminal cases, to 


prove every accusation it makes. The testimony must 

convince the understanding beyond a reasonable doubt. 

Clark vs. The State of Georgid.....sscscssccssesscecenses 
DAMAGES. See Measure of Damages. 


DELIVERY. See Innkeeper, 5. 


“ Common Carrier, 4. 


DEMURRER. See Equity Practice, 2. 


DISMISSAL OF ACTION. See Practice, 17. 
47 
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DESTRUCTION OF PROPERTY. See Attachment, 9. 
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DISCRETION. See Continuance, 5. 
See Equity, 1. 
See Equity Practice, 4, 8,15. 
/ See New Trial, 6, 11, 21. 
See Practice, 10, 16. 


DISPERSION. See Jury, 2, 3, 5. 
DISTRESS WARRANT. 


1. The counter-affidavit to a distress warrant having 
been filed, the plaintiff must prove his claim. The dis- 
tress warrant is not prima ficie evidence. eid vs, 
PN, TI sy scsi stn oven perniekteresgssntinenia 63 


DISTRIBUTION OF ASSETS. 


1. A judgment obtained subsequent to the assignment, 
takes no priority in the distribution of the assets. 
McCallie & Jones vs. Walton et ali... ccccccecsccecesers 611 

2. Section 1495 of the Revised Code, which prescribes 
the order of paying off the debts of an insolvent 
bank, and par. 3, of sec. 1493, which gives the bill- 
holders a priority over other creditors, in the payment 
of debts, apply only where there has been a forfeiture 
of the charter, and a Receiver appointed by the Court; 
they do not apply in the case of an assignment by 
the bank of its assets to pay its debts according to the 
requirements of the law. Dobbins vs. Walton et al. 614 


DISTRIBUTION OF ESTATES. 


The assets of an intestate are to be applied according to 
the law for the administration of estates and the rights 
of claimants to such assets are very different from 
what they were during the life of the intestate. 
Simmons, Administrator, vs. Latimer et al..........006 490 


DOUBTS. See Criminal Law, 5. 
DOWER. 


1. Where a feme sole, of full age, and competent to con- 
tract, agreed with her intended husband, in writing, 
for the control of her property, for her sole and sep- 
arate use during the coverture; and further, that 
should she survive him, his estate should be chargea- 
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ble with furnishing her a house and lot, worth $3,000- 
00, for and during her life or widowhood, andishe re- 
Jeased all other claim upon his property, and all right 
to dower in any of the lands of which he might die 
seized and possessed, and afterwards married him, and 
he died, she is not dowable out of his lands. Cul- 
berson vs. Culberson, Excecutor......ccccccecscscscseceseees 


9. A widow is entitled to dower in all the lands of which 


her husband died seized and possessed, notwithstand- 
ing any judgment against her husband, existing at the 
time of the marriage with the applicant for dower. 
Under our statutes, the right of dower postpones the 
liens of judgments. Simmons, Administrator, vs. Lat- 
Genet 66. hae cersasansntennnqsenrtcngnunctancaneeieeanecnsetiain 


3. The assets of an intestate are to be applied according 


to the laws for the administration of estates; and the 
rights of claimants to such assets are very different 
from what they were during the life of the intestate. 
A man’s wife has no right to dower in his lands, and 
if the real estate of the husband be sold under execu- 
tion during his life time, her rights do not attach; 
but if the judgment creditor delay until the death of 
the husband, then the widow’s right to dower vests, 
and postpones the liens of judgments until she can 
enjoy her dower estate. Ib. 


EJECTMENT. 


. When D., having the legal title to a lot of land, con- 


veyed it to N., when B. was in adverse possession 
thereof: Held, that although the deed from D. to N. 
was void, still the legal title to the land was in D., 
and he might maintain an action of ejectment, upon 


that legal title, to recover the possession of the land. 


Doe, ex dem., Dearmond vs. Brooking........cscssssesees 


2. The attorney of plaintiff in ejectment, cannot be 


made to testify whether said plaintiff had not em- 
ployed him to sue for his individual benefit, and had 
authorized his name, as administrator, used for his 
individual benefit. Doe, ex dem. of Stephens, vs. Roe, 
CAB. CJECEON ..cepecccrcosesecsersovccceccccerecceserccsooengoosons 


3. If a grant for land issued from the State to one who 


was not the fortunate drawer in said lottery, that fact 
cannot be shown collaterally on the trial of an action 
of ejectment, but the original grant should be cor- 
rected by a proceeding instituted for that purpose, in 
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accordance with the laws of the State. Doe, ex dem., 
Pahherecte: 00: BRO 500.0 i0 ccs scidesestesccssvcesscsesivcs 


ENDORSER. See Principal and Surety. 
See Novation. 


EQUITY. 


. When the facts of the case do not give the complain- 


ant a legal or equitable right to dispossess the defend- 
ant, and to have the premises, etc., put into the hands 
of a receiver, and the Judge grants an injunction, ap- 
points a receiver, and he takes possession of the prem- 
ises, etc., this Court will direct the Judge below to 
rescind his order appointing the receiver, and to order 
the premises, etc., restored to the defendant. Wil- 
EE RR es encisencnile isesinaeibave 
Should the Judge below retain the injunction, he 
must so mould it as to limit it to restraining the de- 
fendant from removing the cotton in question to any 
other places besides those mentioned in the contract 
on that subject, and from removing it to them for any 
other purpose than to comply with his contract. Jd. 


. After a verdict at law in ejectment, a bill in equity 


for a new trial, so as to enable a witness who was ex- 
amined on the trial below to correct a mistake in his 
testimony, as to the commencement of the occupancy 
of the defendant in said ejectment suit (who relied on 
a statutory title) should meet with but little favor. 
This case, in principle, is within the decision in Mitch- 
ell vs. Printup, 25 Georgia Reports, 182. Jones vs. 
Pn iran chore scradernataaaequausrelewensnkiien ampnenes 


. Elijah Walker became accommodation endorser for 


Walker, O’Keefe & Co. The firm was dissolved, and 
each partner gave to the other, bond and security to 
protect him against the firm debts. Elijah Walker 
was sued on his said endorsement. Judgment was 
obtained against him, and he paid it. He afterwards 
died. All this occurred in Tennessee. Walker’s ad- 
ministrator, appointed in Tennessee, filed a bill pray- 
ing that the securities on said indemnifying bonds 
should account to him as such administrator, and 
repay the estate the amount paid out by Walker on 
said judgment: Held, that a demurrer to the bill 
was properly overruled. Ingles & Walker vs. Walker, 
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. M. hands B., as his attorney and agent, a note on G., 
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for collection, with instructions to pay the proceeds, 
when collected, first to certain named creditors, and 
the surplus, if any, to his other creditors generally. 
These named creditors surrendered to B. their claims 
against M., and B. gave them his written obligation 
to pay them out of the proceeds of said note. These 
amounts and B’s fees absorbed the amount of the 
note. Before this note was paid, but after this ar- 
rangement was made, the creditors sued out attach- 
ments against M., and garnisheed G and B. B. 
prayed injunction against these garnishments: Held, 
that by thi sarrangement the note of G. passed as the 
property of the named creditors, with a remainder, if 
any, to the other creditors, and the injunction should 
be made perpetual. Walton et al. vs. Bethune et al... 


. When cestui que trusts averred that the trustee had, 


with the trust fund, bought lands, took title therefor 
in his own name, and mortgaged them to P. for loaned 
money, who was about to sell them under his mort- 
gage fi. fa., and obtained injunction against such sale, 
and P., in his answer, denied all notice or knowledge 
of any trust, and swore that the transaction by him 
was bona fide, and upon a valuable consideration : 
Held, that though the bill should not have been dis- 
missed on motion, still, the injunction should have 
been dissolved. Thrasher et al. vs. Partee and wife.... 


. The defendant having received the money of the 


plaintiff, without giving any valuable consideration 
therefor, is not, in equity and good conscience, entitled 
to keep it. McCay vs. Barber & Son.....cseesesecseeees 
When the difficulties encountered by executors in 
carrying out a will have been caused by their inten- 
tional and wilful disobedience to the provisions of the 
will, and of the law, a Court of Equity will not enter- 
tain a bill to marshal the assets, and should not enjoin 


ereditors of the estate from suing, in order to direct 


the executors in the administration of the estate and 
save them from loss, ete. Campbell et al. vs. Campbell 
Once recsissencnsenyssenidcengiigteesess enasbemleniiauanaiaia 


. A testator, by his will, appointed J. M. H. as his 


executor, and devised to him certain real estate for- 
ever, provided he would support certain female mem- 
bers of testator’s family and, subsequently, the exec- 
utor was removed, and an administrator, with the will 
annexed, appointed in his stead. Upon a bill filed 
by the cestui que trust, alleging that the administrator 
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failed to support them according to the terms of the 
will, and alleging, also, that the administrator, and 
his sureties on his administration bond were insolvent, 
the Court appointed a Receiver to take charge of the 
estate: Held, that the Court erred. Harrup, ad- 
miieirator 005) WHEE. ois ivice vc ccdecdleseuseneevccsegies 655 


EQUITY—JURISDICTION. 


1. When a bill is filed on the Equity side of the Court, 
for a partition of lands, and the facts alleged show 
that a Court of Equity can afford more adequate relief 
in the case made by the bill than a Court of Law, the 
jurisdiction will be retained, (that Court having first 
acquired jurisdiction,) and a demurrer thereto will be 
overruled, Greer, Administrator, et al, vs. Henderson. 1 
2. Wm. Wallace died in the State of Tennessee, the 
place of his domicil, leaving a will appointing an ex- 
ecutor, who was duly qualified, as such, in the Pro- 
bate Court of that State, and such executor filed an 
exemplified copy of his appointment in Court, as re- 
quired by the Code, exhibited his bill against the de- 
fendant, who had been appointed administrator on the 
estate of the deceased, by the Court of Ordinary of 
this State, and, as such, had collected and received a / 
portion of the personal estate of the deceased, alleging 
that said defendant represented to the Court of Ordi- 
nary, at the time of his appointment, that the dece- 
dent had died intestate, when he knew that he died, 
leaving a will: Held, that a Court of Chancery, in 
this State, has jurisdiction to maintain a suit in behalf 
of such foreign executor, to set aside the letters of ad- 
ministration so granted, upon the ground of fraud in 
obtaining the same, and to require the defendant to 
account with, and pay over to such foreign executor, 
the value of the personal assets belonging to the | 
estate of the decedent, in order that the same might 
be duly administered, according to the directions of 
the will, and the law regulating the same at the place 
of the testator’s domicil at the time of his death. 
Wallace, Administrator, vs. Wallace, Executor.......... 265 
3. The discovery can be had at law, and is, therefore, 
no ground for Equity jurisdiction over this case. Har- 
vis, J. <Mordeoas ve. Blewett... .cvecscciccecssecvessocese 364 
4, The jurisdiction of Equity, in Georgia, is not mate- 
rially altered by the Code. The Court has general 
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Equity powers, such as those practiced in England. 
Walker, J. J6. 


5. The jurisdiction of a Court of Equity, in this State, 


embraces the same matters of jurisdiction and modes 
of remedy, as was allowed and practiced in England, 
which have not been destroyed or taken away by the 
provisions of the Code. Warner, ©. J. Ib. 


6. The case of an equitable set-off, against a non-resi- 


dent, which cannot be pleaded at law, gives jurisdic- 
tion to Equity, and the bill should be retained. War- 
ner, C.J. Ib. 


7. When sundry judgments have been obtained against 


a defendant for the principal debt due, with interest 
and cost, and the clerk of the Court issued separate 
executions for the costs due in each case, “ for the use 
of the officers of Court,” against the defendant, (the 
original judgments existing in full force and effect,) 
and said executions, for the costs, were levied upon 
the lands of the defendant therein, who had previ- 
ously sold the same to the complainants, who were in 
the possession of the same, having a growing crop 
thereon, which lands, so levied on, were sold at Sher- 
iff’s sale, under said cost fi. fas., and purchased by the 
defendant, who is alleged to be insolvent: Held, that 
said fi. fas., for costs, were erroneously issued by the 
Clerk of the Court, but being apparently regular upon 
the face thereof, the Sheriff was not a trespasser in 
levying the same, and that a Court of Equity has ju- 
risdiction, according to the allegations in complain- 
ants’ bill, to restrain, by injunction, the insolvent pur- 
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chaser of said land and growing crop thereon, from - 


turning the complainants out of possession under the 
sale made by the Sheriff under said costs executions. 
Hall ve. Lyon 4: al....0s: secvescscbsdibecccsesesueseectveds 


EQUITY PRACTICE. 


. Where a bill is filed against four defendants, and 


there is no demurrer thereto, at the proper time for 
misjoinder of parties, and upon the trial of the cause, 
some of the defendants introduce evidence and others 
do not, the complainants’ solicitor is entitled to con- 
clude the argument before the jury. King vs. King 


2. A demurrer to a bill in equity cannot be heard and 


determined in vacation, except by virtue of an order 
passed in term time. Solomon vs. Peters......cseceeees 
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3. Where an auditor had been appointed by the Chan- 
cellor, in vacation, upon the ex parte application of the 
complainant, without the consent of the defendants, to 
investigate the accounts between the parties, and report 
the result thereof to the next term of the Court: Held, 
on exception being taken to the report of such audi- 
tor, and to his appointment, that the provisions of 
the Code upon this subject superceded the act of 1858, 
and that, by a fair construction of the 3070th, 3071st 
and 4112th sections of the Code, a Court of Chance- 
ry in this State may refer complicated accounts toa 
Master in Chancery, at the discretion of the Court, 
with or without the consent of the parties; but neith- 
er such Court, nor the Chancellor, in vacation, can 
appoint an auditor to investigate complicated accounts 
between the parties, and make report thereon, without 
the consent of both parties thereto. The three sections 
of the Code being in pari materia, must be construed 
together. Vanduzer, Adm’r, vs. McMillan.............. 299 


4, While a Judge of the Superior Court may, either in 
term or vacation, upon application by either of the 
parties litigant, appoint an auditor, still the assent of 
the parties is necessary to a reference of the matters in 
dispute to such auditor, as also the appointment of the 
particular person as auditor. An auditor so appoint- 
ed, upon reasonable notice to the parties of when and 
where he will sit to hear the evidence of the parties, 
and investigate their accounts, may proceed, and re- 
port the result of his scrutiny to the Court. When 
the Judge below appointed an auditor, when one party 
objected to the appointment and to the person ap- 
pointed, he erred. Dougherty et al. vs. Jones et al.... 348 

5. General observations as to the appointment of Mas- 
ters in Chancery, their duties, etc. Ibid. 

6. A motion to remove a receiver was properly refused, 
when he had had no reasonable notice, in writing, of 
such motion. He was entitled to such notice, in writ- 
ing, specifically setting forth the grounds for the mo- 
tion. Ibid. 

7. It seems that injunction should not be granted upon 
allegations resting on information, hearsay and belief 
of an executor, unsupported by any personal knowl- 
edge; certainly not, unless some person makes affida- 
vit as to the facts, from his knowledge. Taylor, Ez’r, 
OB ND AE OO esis vp <ostnn en desesatnnaustsacavasiovaseos ++. 308 

8. The discretion of the Judge below, in dissolving this 
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injunction, having been cautiously and properly exer- 
cised, the judgment is affirmed. bid. 

9, When a case is pending on the law side of the Supe- 
rior Court, and the defendants can, at law, by the pro- 
visions of our Code, set up and maintain all the equi- 
table defences which they could on the equity side of 
said Court, they will not be permitted, by bill and 
injunction, to withdraw the cause from the law side 
of the Court. Harris, J. Mordecai vs. Stewart.... 363 

10. The bill showing no equitable defence which cannot 
be made available at law, and showing no good reason 
for enjoining M. from dismissing his suit, the injunc- 
tion was improperly granted and’should be dismissed. 
Harris, J. bid. 

11. No suitor is compelled to appear on the equity side 
of the Court, but he may institute his proceedings for 
an equitable cause of action on the Common Law side 
of the Court; or a defendant may set up to a pro- 
ceeding at law any ground of defence, whether it be 
an intervening equity, or a set-off of an equitable na- 
ture, or othet grounds of defence, either legal or equi- 
table, and the Court may allow the jury to find a 
verdict, and a judgment be rendered thereon, so 
moulded and framed as to give equitable relief in the 
case, as verdicts and decrees are rendered and framed 
in equity proceedings. Waker, J. Ibid. 

12. In cases where Courts of Law and Equity have 
concurrent jurisdiction, that Court which first obtains 
jurisdiction, will retain it, and do complete justice, 
and give full relief to all the parties in reference to 
the subject matter of the suit, unless a good reason 
can be given for the interference of equity in a pro- 
ceeding commenced at Jaw. WALKER, J. Ibid. 

13. If a party attempts to foreclose a mortgage,’ the 
mortgagor may set up at law any defence, whether 
legal or equitable, which he may have against the 
mortgagee; or he may, at his option, proceed on the 
equity side of the Court, to assert any equitable 
cause of action which he may have, in an independent 
and separate proceeding. He cannot, by bill in equity, 
enjoin the proceedings, at law, to foreclose and force 
the mortgagee to litigate his rights, under the mort- 
gage, in a Court of Equity, unless a good reason can 
be given therefor. WaLker, J. Ibid. 


14, Pending an action of trover, the plaintiff filed a bill 
concerning the same subject matter, reciting said ac- 
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tion, and praying that it be made part and parcel of 
the bill, ete.; the dismissal of said bill did not dismiss 
said action. Taylor vs. Pittman, Ev’r......ccccececceeee 56 g 
15. The granting of an injunction, and the appointment 
of a receiver, is generally a question for the discretion 
of the Chancellor; but, if he abuse that discretioa, 
his action will be controlled by this Court. Jones et 
G96. FEMA 0.0 ccc cessissasdychacesdsevdncsaceesdvecsceses 569 
16. When a warehouseman received cotton for storage 
and sale, and afterwards sold it, as he alleges, in pur- 1 
suance of the instructions of his principal bailor, to 
a purchaser who subsequently stored the cotton in his 
warehouse, and claims the title to the same; and the 
original bailor of the cotton, also, claims it on the 
ground that the warehouseman had no authority to 
sell it: Held, that the facts of the case did not author- 
ize the warehouseman to file a bill of interpleader, 
enjoining the parties claiming the cotton, from suing 
him, and to compel them to litigate with each other 
as to the title of the cotton which he had sold to one 
of them assuch warehouseman. Tyus e¢ al. vs. Rust, 574 
17. When a wife had sued her husband for divorce, and 
filed against him a bill to reform a marriage settle- 
ment, under which the property, acquired by the mar- 
riage, was taken from the husband, and put into the 
the hands of a receiver, and pending these actions the 
husband prayed the Court to allow him something 
out of said property for his support, and the wife 
objected, suggesting reasons why such order should 
not be passed, and asked that the same be tried by a 
special jury, and the Judge refused to submit the 
matter to a jury, and without hearing any testimony 
made an order on the receiver for a monthly allow- 
ance for the husband, he erred. He might well have 
submitted the issues to a jury; at any rate he should 
have heard testimony as to the facts before passing 
the order. Ainsworth vs. Ainsworth.......0..0.000 . 627 
18. Answer being waived by the bill, the injunction 
may be dissolv ed upon the coming in of the answer 
of only one of several defendants. Woolfolk & Ander- 
Som pe. Bumphs sissies sive cciscvwssegsiseshssscnsvccssedesesed 684 


ESTATES. See Distribution of. 
ESTOPPEL. 


Testator having uniformly disclaimed title in property, 


ntrnt, 
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the Executor can not recover itin trover. Harris, J. 
Taylor vs. Pittman, EX’ 00 .....sssceeccssseeecessessceenns 

Statements made, and acts done, in ignorance of the 
facts, even if they bind him who made and did them, 
should not be permitted to deprive his wife and chil- 
dren of their rights. Harris, J. Ibid. 


EVIDENCE. 


1. In any action to charge an inn-keeper with the loss 
of a trunk and its contents, the wife of the plain- 
tiff is admissible to prove the contents of the trunk, 
independent of the act of 1866, where no other evi- 
dence is attainable, upon a policy in favorem justicia, 
springing out of the necessity of the case, and the 
nature of the subject. Sasseen & Whitaker vs. Clarke, 

2, Evidence is cumulative where it goes to the fact prin- 
cipally controverted on the former trial, and respecting 
which, the party asking for a new trial produced tes- 
timony on the trial of the cause. Doe, ex. dem., 


Cote Ob, TI ices cp icke tack seve sesnneip tahesseatamieule 
See Distress Warrant, 1; See Witness. 


EX-DELICTO. Action. 


See Attachment, 12. 
EXECUTION. 


1. When a mortgage was executed by two tenants-in- 
common, and a judgment of foreclosure was had there- 
on against one of them, and a fi. fa. issued upon such 
judgment, commanding the Sheriff to make the money 
out of the interest of the defendant in the mortgaged 
premises, and the Sheriff levied the fi. fa. upon the 
one undivided half of the mortgaged premises, describ- 
ing the same by number and district: Held, that the 
law defines the interest of tenants-in-common to be 
equal, in the absence of proof to the contrary, and 
that the Sheriff did not transcend his authority in 
levying upon the one-half undivided interest of the 
tenant-in-common ; that his interest as specified in the 
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fi. fa. the law declares to be an equal interest with his . 


co-tenant, and that such fi. fa., with the levy thereon, 
was admissible in evidence to the jury on the trial of 
a claim case. Baker vs. Shepherd, administrator, etc... 
2. Even if the award was erroneous, the fi. fa. issued 
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therefrom could not be arrested by oath of illegality 
in consequence of such error in the judgment. Geen 
ie nsttieseiicneissatiedivhtenendingeciein 
3. The law presumes that every public officer performs 
his duty ; and all the purchaser, at Sheriff’s sale, has 
to look to, is the title of the defendant in executicn, 
and the authority of the officer to sell. Solomon vs, 
I ies scien onsen a ee T aero hareannersnasiennens 
See Lien of Judgments. 


EXECUTOR. 


1. Hendricks, as executor, was sued, and filed none of 
the usual pleas to protect himself from personal liabil- 
ity, because the estate was solvent. By the war the 
estate was made insolvent: Held, that equity and the 
act of 12th March, 1866, will relieve him from per- 
sonal liability. Hendricks, executor, et al. vs. Mitchell 
ire exces secninndsramnnsnateserrieenbapebessiponaxnqueuaiadl 

2. To reduce his liability, he might, in the Superior 
Court, prove payments which had been disallowed by 
the Ordinary. Jb. 

3. When a bill was filed by the legatees under the will 
of a testatrix, against the defendant as executor there- 
of, to account for the value of certain slaves held by 
him as such executor, and upon the trial of the cause, 
in October, 1859, it was shown that one of the slaves 
died without any fault of the defendant: Held, that 
the defendant was not liable, as executor, for the 
value of such dead slave, that the loss of the slave by 
the act of God, should fall upon the estate of the tes- 
tatrix, and not upon the defendant as executor; there 
not being sufficient evidence in the record to show 
such a tortious conversion of the slave prior to his 
death, by the defendant, as such executor, as would 
make him liable for his value. Smith, executor, vs. 


4, When the difficulties encountered by executors in car- 
rying out a will have been caused by their intentional 
and wilful disobedience to the provisions of the will, 
and of the law, a Court of Equity will not entertain 
a bill to marshal the assets, and should. not enjoin 
creditors of the estate from suing, in order to direct 
the executors in the administration of the estate and 
save them from loss, ete. Campbell vs. Campbell...... 


EXEMPT PROPERTY. See Mandamus. 
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EXPRESS COMPANY. See Service. 


See Common Carriers. 


FEES. See Costs. 
FI. FA. See Executions. 
FORBEARANCE TO SUE. See Novation. 


FRANCHISE. See Corporations. 
See Tax. 


FRAUD. 


Fraud in the procurement of a note, as specified in the 
Revised Code, means fraud in the procurement by the 
holder thereof. An innocent holder of a note for 
value before due, will be protected, although the note 
may have been fraudulently procured by the payee 
from the maker, of which the holder had no notice. 
Robenson vs. Vason et Diiissesconantsancsspumnsetigueeametne 


FRAUDULENT ASSIGNMENT. 


An assignment by a corporation, of all its property in 
trust for all its creditors, with directions to the as- 
signees to proceed, with reasonable and convenient 
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‘dispatch, to convert the property into money; and _ 


for that purpose, to sell all or a part of the same, in 
such manner and on such terms as they deem most 
for the interest of said trust, is not obnoxious to the 
13th and 27th of Elizabeth. Unless the intention to 
hinder or delay creditors clearly appears, an assign- 
ment, apparently fair, should not be held obnoxious 
to those statutes, McCallie & Jones vs. Walton et al.. 


GARNISHMENT. 


. The Superintendent of the Western and Atlantic 
Railroad is not subject to garnishment process. Dob- 
bins vs. Orange and Alexandria Railroad Company... 


—— 


GREENBACKS. See United States Currency. 
GUARANTY. 


. The Company, in the absence of any fraud or collu- 
sion, was not liable, as a guarantor of the vendor’s 


_— 
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title to the stock, in case of failure thereof, by merely 
allowing the transfer of the stock to be made on the 
books of the Company, as provided by the charter, 
under the state of facts presented by the record in this 
ease. Central Railroad & Banking “Company vs. Ward 
OI ish nna snes ~engeaanitilepeleces sede ciceek thee cesteneviens 
2. Where cotton seed were sold by an executor, at pub- 
lic outery, as old seed, and, on that account, they 
brought less than half the price of new seed, and there 
was no fraud on the part of the executor: Held, that 
the purchaser was bound to pay for the seed so pur- 
chased. Miller vs. Ferquaon.........scccceseccccsesecsvess 
See Parsons vs. Thrasher, 697. 


HOTEL-KEEPER. Sce Jnn-keeper. 


HUSBAND AND WIFE. See Dower, 1, 2 
See Inn-keeper, 3. 


See Equity Practice, 17. 


HYPOTHETICAL CHARGE. 
See Charge of the Court, 12. 


IGNORANCE. See Estoppel. 


ILLEGALITY. 


1. Even if the award was erroneous, the fi. fa. issued 
therefrom could not be arrested by oath of illegality, 
in consequence of such error in the judgment. Green 
i Ta ih ak tori oebldy ccxqutadntnayes eieend avaeey 


IMPEACHMENT OF VERDICT. See Jury, 1 
IMPRESSMENT. See Private Property, 2 
INDICTMENT. 


1. An indictment should be “ in the name and behalf of 
the citizens of Georgia ;” if these words be omitted, 
on exception taken at the proper time, the indictment 
will be quashed ; such exception is not good in arrest 
of judgment. Horne et al, vs. the State.....-....0000 

See Criminal Law, 1 


INFERIOR COURT. See Private Property, 2 
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INJUNCTION. See Equity, 1, 5, 6. 
See Equity Practice, 7, 8, 13. 


INN-KEEPER. 


1, An inn-keeper is bound to extraordinary diligence in 
preserving the property of his guests, entrusted to his 
care, and is liable for the same, if stolen, where the 
guest has complied with all the reasonable rules of the 
inn. Sasseen & Whitaker vs. Clarke... ....cccccecceseeees 

9, In case of the loss of the goods entrusted to the inn- 
keeper by his guests, the presumption is want of 
proper diligence by the landlord, Jd. 

3. Inany action to charge an inn-keeper for the loss of a 
trunk and its contents, the wife of the plaintiff is ad- 
missible to prove the contents of the trunk, indepen- 
dent of the Act of 1866, where no other evidence is 
attainable, upon a policy in favorem justicie, spring- 
ing out of the necessity of the ease, and the nature of 
the subject. Jd. 

4, Where a hotel-keeper sends his porter to the cars to 
receive the baggage of persons traveling, and bag- 
gage is delivered to the porter, and the traveler be- 
comes the guest of the hotel, the liability of the inn- 
keeper, as such, for the baggage, begins on the deliv- 
ery to the porter, and continues until re-delivery to 
the actual custody of the guest. And if the porter 
of the inn-keeper take charge of the baggage at the 
hotel, to deliver it at the cars for the guest, the liabil- 
ity of the inn-keeper continues until the baggage be 
delivered. It devolves on the inn-keeper to show 

“such facts as will discharge hint from liability on ac- 
count of such baggage. Jb. 


« INTEREST. 


1. In an action of trover for the sale and conversion, 
thereby, of seventeen bales of cotton, the measure of 
damages which the plaintiff is entitled to recover 
against the defendants, under the provisions of the 
Code, is the proven value thereof, at the time of the 
conversion, or its proven value at any other time, be- 
tween the time of conversion and the time of trial, 
without interest on the amount thereof. Barnett & 
Co. vs. Thompson...... ert | mee wheres deamits wise 

2. A contract to pay money at a subsequent period, with 
interest to be paid annually, and if the interest be not 
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paid annually, then to become principal, is valid ; it 
is neither usurious, unconscionable, nor contray to 
public policy ; and the Courts will enforce such a con- 
tract. If the interest accruing be not paid when due, 
suit may be maintained to collect it. Scott, Trustee, 
OH, THI ov gccdecveccsersinsscernctsssserers tnnekessemenceae 

During the continuance of hostilities between the Con- 
federate States and the United States, interest did not 
run in favor of a citizen of Pennsylvania, resident 
there, against a citizen of Georgia, resident here, 
Hamnss, 3. Mager’ es. RG E CG.....000ccncssceseovers 

After 13th July, 1861, interest did not run on such 
claims till the 10th of May, 1865. Wa.xer, J. 
Ibid. 

See Novation. 


INTERPLEADER. See Equity Practice............04. 


JURISDICTION OF SUPERIOR COURTS. 


1, A bill filed against a defendant to require him to exe- 
cute a title to land upon the ground of fraudulent 
procurement of the title thereto, in his own name, is 
not such a suit, respecting titles to land, as will give 
jurisdiction to the Court, in the county where the 
land lies, where the defendant resides in a different 
county. Bivins vs. Bivins.........0 0000 ied alas bn dbikd Sidi 


2. Whenever any Court of competent jurisdiction has 
possession of a cause, it will retain it to the exclusion 
of all other Courts. Harris, J. Mordecai vs. Stew- 
CE dciccnvdscccesenvenescndessSebnnce'ssdeneqnvessevessessesese'seaks 

4, The discovery can be had at Law, and is, therefore, no 
ground for equity jurisdiction over this case. Har- 
ris, J. Ibid. 

5. The jurisdiction of Courts of Law has been extended 
so as to embrace equitable causes of action concur- 
rently with Courts of Equity. Waker, J. Ibid. 

6. In cases where Courts of law and Equity have con- 
current jurisdiction, that Court which first obtains 
jurisdiction, will retain it and do complete justice, and 
give full relief to all the parties in reference to the 
subject matter of the suit, unless a good reason can be 
given for the interference of Equity in a proceeding 
commenced at law. WALKER, J. Ibid. 

For jurisdiction over certain Express Companies. See 
Service. 
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INDEX. 
JURISDICTION OF SUPREME COURT. 


While the cause is pending in the Court below, no decis- 
ion made therein can be brought to this Court, unless 
it be one which, if made as claimed by the plaintiff in 
error it should be made, would have been a final dis- 
position of the cause. Hill, Administrator, vs. Tift. 


JURORS. 


1, After a verdict has been rendered, a juror will 
not be heard to impeach it. ‘This is well settled. 
O’ Barr vs. Alexander & Tramiell......cccccccccccecccees 


9, A jury, while confined in the investigation of a case, 
should be furnished with refreshments, only by the 
direction of the Court; and if there be competent 
evidence that any refreshments were furnished with- 
out such direction of the Court, it might be a good 
ground for a new trial. O’Barr vs. Alexander & 
Fe iin sii vccnvinsehs’ eleresedestins lcachiatds eee 


3. Where a jury has been charged with the considera- 
tion and determination of a cause, the Court should 
not permit them to disperse without the consent of the 
parties on trial. If it is necessary that any of the 
persons should be temporarily absent, they should be 
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accompanied by an officer. Stix & Co. vs. Pump & Co. 332 


4, Jurors, selected under the law, occupy an important 
position. They decide upon the rights of their fellow- 
citizens, and should be governed by the law, as given 
to them in charge by the Court, and the evidence 
produced to them; and should not be controlled by 
prejudice, popular opinion, or other improper influ- 
ence ; and hence the necessity of their entire separa- 
tion from others while making up their verdict. 
Ibid. 

5. Where the Court, without consent of parties, per- 
mitted the jury to disperse for dinner, and the parties 
knowing the fact before they re-assembled, made no 
objection to the jury considering the cause, after they 
had so dispersed and re-assembled, such acquiescence 
was an implied assent to the dispersal ; and inasmuch 
as no misconduct of the jury appears, and the ver- 
dict is inaccordance with the evidence, a new trial 


should not be granted on account of such dispersal. 
Ibid. 
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LACHES. See Continuance, 2. 
See Executor, 14. 
See New Trial, 5, 13. 


LANDLORD AND TENANT. 


1. Where there is a contract for the rent of land, reduced 
to writing, by which the party renting stipulates that 
he will deliver the possession of the rented premises 
to the party from whom he rented the same, by the 
25th day of December next after the date of the con- 
tract, the relation of landlord and tenant exists be- 
tween the parties, and neither the tenant, nor those 
claiming under the tenant; can deny or dispute the 
title of the landlord without first surrendering the 
possession of the rented premises to the landlord, ac- 
cording to the terms of the contract. Richardson et 
OE ap, Tit, MME itis) odaibsncinis seciecueiansscaviatian 224 

2. When a tenant holds possession of the rented prem- 
ises beyond the term for which the same were rented, 
the jury, upon the trial of an issue formed under the 
provisions of the Code, may find a verdict for double 
the rent stipulated to be paid, or if he be a tenant 
at will or sufferance, then for double the rent the 
premises are shown by the evidence to be worth. Ibid. 

3. The landlord’s lien on the crop for advances made 
to the tenant, for the purpose of making the crop, 
must be evidenced by a special contract in writing ; 
a mere promissory note, without any words expressive 
of a contract for a lien, is not such a special contract. 
Whether this lien on the crop is superior to a judg- 
ment lien of older date, quere? Wyatt vs. Turner... 640 

4, After one has rented land from another, she cannot, 
while in possession, set up a title as against her land- 
Wee. GRMMEOR 08. Gee ORecnicoesccncevnesescscevesceqnens 650 

Although one defends as administratrix, when it appears 
to the Court that she is individually the real party, 
and that the transaction about which testimony is 
required was with her personally, the plaintiff can 
testify in his own behalf, under the act of 16th of 
December, 1866. Ibid. 


LEGAL TENDER. 


1. When the defendant, in 1863, tendered the plaintiff 
Confederate money in payment of a note made March, 
1861, saying “that he could not use it, and that he 
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had become paymaster to some heirs :” Held, that the 
plaintiff had the right to refuse Confederate money in 
payment of his debt at the time it was offered, and 
that it was not a legal tender in payment thereof, un- 
der the evidence in the case. Phillips vs. Gaston..... 


2. Under the decision of the Supreme Court of the 


United States, in Thompson ef al. vs. Riggs & Kerk- 
hofer, (December term, 1866,) this Court is compelled 
to hold that the Act of Congress making certain Uni- 
ted States Treasury notes a legal tender in payment 
of debts, is not unconstitutional, even as applied to a 
contract made in eighteen hundred and sixty. Jones 
00: BROOD oi. cessed iaictguesiensvelepioipeen aaa 


3. A promise to pay a certain number of dollars “in 


American gold coin,” cannot be discharged by paying 
that sum in United States legal tender notes, at their 
nominal value, when they are below par. If the 
maker tenders the sum, plus the difference between 
eurrency and gold, to the holder, in United States 
legal tender notes, the holder is bound to accept them, 
and they will discharge the debt. The same is true 
as to a promise to pay a certain number of dollars 
“in gold.” Myers & Marcus vs. Kaufman, Taylor vs. 
Gis cecsccvccvisencsss .coucestecesccmabdeinaeme sidtel 


LEX LOCI AND LEX FORI. 


See Arbitration. 
See Remedy. 


LIEN OF JUDGMENTS. 


. A widow is entitled to dower in all the lands of 


which her husband died seized and possessed, notwith- 
standing any judgment against her husband existing 
at the time of the marriage with the applicant for 
dower. Under our statutes, the right of dower post- 
pones the liens of judgments. Simmons, Adm’r., vs. 
EME 00000 0siesesiorncsontscdscttvaeessmmestineliaee 


. The assets of an intestate are to be applied according 


to the laws for the administration of estates; and the 
rights of claimants to such assets are very different 
from what they were during the life of the intestate. 
A man’s wife has no right to dower in his lands, and 
if the real estate of the husband be sold under execu- 
tion during his life time, her rights do not attach ; 
but if the judgment creditor delay until the death of 


739 


16 


503 


600 


490 








740 INDEX.’ 


the husband, then the widow’s right to dower vests, 
and postpones the liens of judgments until she can 
enjoy her dower estate. Ibid. 

3. A judgment obtained subsequent to the assignment, 
takes no priority in the distribution of the assets, 
McCallie & Jones vs. Walton et dl....ccccccseceseeees ¢... 61] 

4, The landlord’s lien on the crop for advances made to 
the tenant, for the purpose of making the crop, must 
be evidenced by a special contract in writing ; a mere 
promissory note, without any words expressive of a 
contract for a lien, is not such a special contract. 

Whether this lien on the crop is superior to a judgment 
lien of older date, quere? Wyatt vs. Turner........... 640 

5. Inasmuch as a judgment in Georgia binds all the 

property of the defendant from its date, equity will 

not compel the plaintiff to levy on that portion of the 

property last sold by the defendant, and sell that be- 

fore he can proceed against property sold previously 

to that last sold. Barden vs. Grady et al..........4+. . 660 
. Where a defendant has sold all his property, a plain- 

tiff in execution may levy on any of such property, 

subject to the lien of his judgment, at his option, 

without regard to the order in which defendant sold 

the different portions. Ibid. 


oo 


See Vendor’s Lien. 


MANDAMUS. 


1. Where a City Marshal has levied upon the property ° 
of the husband for taxes, and the wife claimed the 
same as being exempt from levy and sale, under the 
insolvent laws of this State, and the Marshal refused 
to leave the property in the possession of the claimant, 
although bond and security had been given for the 
forthcoming of the property by the claimant: Held, 
that as the property levied on consisted mainly of 
household and kitchen furniture, necessary for the 
immediate use of the family, the Marshal might be 
compelled by mandamus, to perform his official duty 
and restore the property to the possession of the 
claimant. Mitchell vs. Hay......sssscoccecccsecsosces seeee 581 


MANUMISSION. See Measure of Damages. 
MASTER IN CHANCERY. See Auditor, 1. 
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MEASURE OF DAMAGES, 


1. In an action of trover, for the sale and conversion 
thereby, of seventeen bales of cotton, the measure of 
damages which the plaintiff is entitled to recover 
against the defendants, under the provisions of the 
Code, is the proven value thereof, at the time of the 
conversion, or its proven value at any other time be- 
tween the time of conversion and the time of trial, 
without interest on the amount thereof. Barnett & Co. 
ti, FROMM: «sccrcsndencvonsiessoenesieeensnescedveienneians 

2. W. hired to H. a slave from 28th December, 1864, 

to 25th December, 1865. The slave was practically 

manumitted about the 1st of June, 1865. Upon a suit 
for this hire the Judge charged the jury that they 
should find for the plaintiff so much, with interest, as 
it was proven the slave’s services were worth, while 
he served as a slave, and further, that this estimate 
should be made in the legal tender United States 
paper currency: Held, that there was no error in said 
charge. Wilkes, Guardian, vs. Hughes.......+s0sseveees 


See Private Property, 1. 
MISCONDUCT OF JURORS. See Jury, 2,3, 4, 5. 


MISJOINDER OF PARTIES. 
See Equity Practice, 1. 


MISTAKE—OF WITNESS. See New Trial, 1. 
$6 OF JUDGE. See New Trial, 16. 
“ OF CLERK. See New Trial, 26. 


NEGLIGENCE. See Inn-heepers, 2. 
See Laches. 
See Railroad Companies, 12. 


NEW TRIAL. 


. After a verdict at law in ejectment, a bill in equity 
for a new trial, so as to enable a witness who was ex- 
amined on the trial below, to correct a mistake in his 
testimony as to the commencement of the occupancy 
of the defendant in said ejectment suit, (who relied 
on a statutory title,) should meet with but little favor. 
This case, in principle, is within the decision in Mitch- 
ell vs. Printup, 25 Geo. R. 182. Jones vs. McOrea. 
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2. The testimony had in the case below, supports the 


verdict, and we discover nothing which calls for the 
grant of a new trial. Jones et al. vs. The State....... 


3. If a legal charge of the Court, pertinent to the issue, 


be asked in writing, it should be given to the jury. 
But if, from all the evidence in the cause, it appears 
that the verdict is right, and the jury should have 
found the same if the charge requested had been given, 
a new trial will not be granted on account of such re- 
fusal. The Georgia Railroad and Banking Compa- 
RN ions ssa cicrenrissnenciatnianettiieateorerrevetees 


4, Where the question is exclusively one of fact for the 


fr) 


determination of a jury, and the finding is upon tes- 
timony enough to support the verdict, this Court 
would not be justified, either upon principle or prece- 
dent, in granting a new trial. Shewmake & Parsons 
EL, Wc BITE FORE hie ovnce gsccessresegencsercnsons 


. The accidental omission of the Court to charge as 


requested, is not a sufficient ground for a new trial. 
If counsel making the request was present, and had 
observed the omission, and called the Judge’s atten- 
tion to it, then, if the charge was pertinent and one 
which should have been given, the failure or refusal 
would have been good ground of exception. Ibid. 


. When a case has been fairly submitted to the jury 


upon the evidence, and no error in the charge of the 
Court is alleged, and the verdict is not manifestly and 
decidedly against the evidence, this Court will not 
control the discretion of the Court below in refusing 
to grant a new trial. Roe, cas. ejector, vs. Doe, ex. 
RE AF DAG, BONO oes ccncicescseesisiisnsieseanserave 


. Although the charge of the Court may not be strictly 


correct, yet, if from the whole case, it appears that 
justice has been done, a new trial should not be grant- 
ed. O’Barr vs. Alexander and Trammell............+4. 


. A jury, while confined in the investigation of a case, 


should be furnished with refreshments only by the 
direction of the Court; and if there be competent 
evidence that any refreshments were furnished, with- 
out such direction of the Court, it might be a good 
ground for a new trial. bid. 


. To entitle a party to a new trial on the ground of 


newly discovered evidence, it should appear that ma- 
terial evidence, relating to new and material facts, has 
been discovered, after the rendition of the verdict. 
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The subsequent discovery of the materiality of facts 
previously known and understood, is not sufficient. 


10. When the Judge below refused a new trial because 
he was satisfied with the legality of the verdict, if not 
of its correctness, this Court should not interfere be- 
cause it suspects strongly that the verdict was wrong. 
Dunes, BE). 6b. PVAB as x10yseineinincn semaines hdavahiticen 235 

11. Though it be impossible for this Court to trace the 
process by which the jury made their verdict, yet, 
if under the testimony such verdict could be found, 
and the trial was full and fair, and without misdirec- 
tion by the Judge, and the testimony was conflicting, 
this Court will not overrule the Judge below for re- 


fusing a new trial. Foute & Veol vs. Massey & Lans- 
NE ccwsnkaehdodexabacteiataibie jevewetessoeibaneneemendseniiehlal 258 


12. Where a case has been submitted to the jury as fa- 
vorably for the losing party as the law will warrant, 
and the jury find a verdict in accordance with the 
evidence, it is error in the Court to grant a new trial. 
Camp vs. Howell......... seosmheneensidiusnesceceioaeniialie 312 
13. The failure to move for a new trial below precludes 
this Court from correcting the errors in a verdict. 
Cte 0 Fin + p00 caniciaccinanpisepveanicnnia dean 324 
14. Where the Court below grants a new trial upon the 
ground that the verdict was contrary to the evidence, 
and this Court regard the verdict as being against the 
evidence, and believe that the ends of justice required 
that it should be set aside, the judgment below will 
be affirmed. Baker et al. vs. Wright et waor.......+... 327 


15, Where the Court, without the consent of the parties, 
permitted the jury to disperse for dinner, and the par- 
ties, knowing the fact before they re-assembled, made 
no objection to the jury considering the cause after 
they had so dispersed and re-assembled, such acqui- 
escence was an implied assent to the dispersal; and, 
inasmuch as no misconduct of the jury appears, and 
the verdict is in accordance with the evidence, a new 
trial should not be granted on account of such dis- 
persal. Stix & Co. vs. Pump & Co.....cccecccsceeeesees 352 
16. Where all the evidence was fully considered and 
passed upon by the jury, and the Judge below refused 
to grant a new trial upon any ground connected with 
it, but granted a new trial solely upon an erroneous 
construction of a deed of gift, the granting of the 
new trial will be reversed. Moreland vs. Humnley..... 542 
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17. Though the Judge ruled erroneously, upon extrinsic 
matters which could not possibly affect the actual and 
really important points in issue, this Court will not 
grant a new trial, when the verdict is right. Green 
vs. East Tennessee and Georgia Railroad........0...04. 

18. When the law and the facts of the case have been 
fairly submitted by the Court to the jury, though the 
evidence may be conflicting, if there is sufficient evi- 
dence to sustain the verdict, a new trial will not be 
granted. Grubb vs. Kalb......ccccceccsessscsseee secceenes 


19. A new trial will not be granted on the ground of 
newly discovered evidence, which is merely cumula- 
tive. Evidence is cumulative where it goes to the fact 
principally controverted on the former trial, and re- 
specting which, the party asking for a new trial pro- 
duced testimony on the trial of the cause. Ibid. 

20. What the real contract between the parties was, is a 
question for the decision of the jury ; and when there 
is sufficient evidence to sustain the verdict, the Court 
should not grant a new trial. Loyd vs. Cheney....... 

21. Although this Court would have been satisfied with 
the verdict of the jury in favor of the defendant, yet, 
as the Court below has granted a new trial, we will 
not control its discretion in doing so. This Court is 
always more reluctant to control the discretion of the 
Court below, in granting a new trial, than in refusing 
BE. DEC Grager Ob. CU B6 ovi.000 35. cveveanenees vvsnvesusdes 

22. Where a case has been fairly submitted to the jury, 
and their verdict is sustained by the evidence, the 
Court should not set the verdict aside and grant a 
new trial. Cleckley vs. Beall & Fulton...........0200008 

23. When the verdict of the jury is against the weight 
of the evidence, though not so decidedly so as to au- 
thorize the Court to grant a new trial, yet, when there 
is newly discovered evidence, not merely cumulative 
in its character, which establishes an independent fact 
explanatory of the transaction, going to show that the 
verdict is wrong, a new trial will be granted. Hold- 
ridge and wife vs. Hamilton and wife.......cececcereeeees 

24, This Court will not reverse the judgment dissolving 
an injunction when the facts show that such dissolu- 
tion was right. Woolfolk & Anderson vs. Rumph...... 

25. This Court will not interfere with the grant of a 
new trial, when the design of granting it was that 
the parties might be heard to better advantage, and 
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the principles involved be more carefully considered. 
Parsons vs. Thrasher’.....ccccsscccccscscees } disdeuatitiuden : 

96. A new trial may be granted after trial before the 
petit jury, and before appeal. The Eufaula Home 
Insurance Company vs. Plant & Cubbedge..........ss0++ 

When one is tendered, as security on the appeal bond, 
who is not a proper security under the law, the Clerk, 
who takes the bond, should refuse to accept him. 
And if the omission of the Clerk to reject such secu- 
rity, misleads the appellant, and prevents him from 
giving proper security, when, in good faith, he intends 
appealing, and the appellant makes these things ap- 
pear to the Court, even after the adjournment of the 
Court, a new trial will be granted. Ibid. 


NON-RESIDENT. See Equity Jurisdiction, 6. 


NOTICE. See Auditor, 1. 
See Award, 1. 
See Hquity Practice, 6. 
See Trustees. 
See Fraud. 
See Practice, 12. 


NOVATION. 


1. Where the holder of a promissory note, without the 
assent of the surety, agreed with the principal to wait 
twelve months in consideration of the promise of six- 
teen per cent. interest; and for the nine per cent. 
usurious interest, took a new note with security, a por- 
tion of which usurious note was subsequently paid, 
and the time was given accordingly: Held, that the 
surety to the original note was discharged. Camp vs. 
Re. 0.105100 ere aeolian: 

2. The reception of interest in advance on a note is prima 
facie evidence of a binding contract to forbear and 
delay the payment; and no suit can be maintained 
against the maker during the period for which the 
interest has thus been paid, unless liberty to sue has 
been reserved by the agreement of the parties. Scott, 
Erustes, 08. SAffOld....cccccccccvscccsecoscncscscscsevecdsesses 

3. Where J. gave to C. a promissory note, with S. as 
an accommodation endorser, due twelve months after 
date, “interest to be paid annually at ten per cent., 
otherwise, counted as principal,” and when the note 
fell due, J. gave to C. a new note for the amount of 








746 INDEX. 


interest on the note in advance for one year at ten per 
cent.; and ten months thereafter, J. paid C. said in- 
terest note, in consideration that C. would give time 
to J. until he, (C.,) should return from Europe; and 
all these arrangements were made without the knowl- f 
edge or assent of S., (the endorser:) Held, that the 
giving of such note for legal and usurious interest in 
advance, and the payment thereof, under the circum- 
stances, was a binding contract on the part of the 

holder, to give time to the maker, and therefore dis- 
charged the endorser. J bid. 

4. A contract to pay money at asubsequent period, with 
interest, to be paid annually, and if the interest be _ 
paid annually, then to become principal, is valid ; 
is neither usurious, unconscionable, nor contrary : 
public policy; and the Courts will enforce such a 
contract. If the interest accruing be not paid when 
due, suit may be maintained to collect it. Ibid 


PART PERFORMANCE. 


Where the evidence tends to prove a part performance 
of a parol contract, the Court should permit the case 
to go to the jury, and instruct them as to the legal 
principles applicable to the facts proved. Bryan vs. 
South Western Railroad Company......cscsereeeeee sais 26 L 


PARTIES—AS WITNESSES. 


See Witness, 1, 2, 3, 4, 5, 6, 7. 
How made. See Pr actice, 10. 
Misjoinder of. See Equity Practice, 1 


PARTITION OF LANDS. 
See Equity Jurisdiction, 1. 


PARTNERSHIP. 


1. Dalton City Company leased to Ford their shops, etc., 
and he agreed to pay them, for rent for said property, 
“for the first year,a sum equal to one-half the net 
profits of Ford’s business,” ete.: Held, that said Com- 
pany and Ford were partners in said business, under 
said lease. Dalton City Company vs. Hawes & Wil- 
Nn <asctn sr ccrnilo sicmnsbidd ensneesniiet he vette sehenerenses sed 115 

See Attorneys at Law, (4,) as to fees of partner for serving 
the firm. 
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PENDENTE LITE. See Attachment, 11. 
POSSESSORY WARRANT. 


The judgment of a county-judge, upon the trial of a pos- 
sessory warrant, being against the weight of the evi- 
dence, the Judge of the Superior Court, upon certior- 
ari, properly reversed his judgment, and ordered the 
goods restored to him, who was entitled to the pos- 
session of them. Wilson vs. Feese.......ccecscsescseseees 


PRACTICE. 


1. When the Court rejected the plaintiff’s fi. fa., when 
‘ offered in evidence on the trial of a claim case, it 
was error to allow a verdict to be taken for the claim- 
ant; the Court should have dismissed the plaintiff’s 
case. Baker vs. Shepherd, Administrator, etc..........+ 
2. Where three attachments are levied, and one bond 
given to replevy all the property levied on, judgment 
may be entered against the defendant, and sureties on 
said bond for the judgment in each case. Irvin, Ad- 
ministvator, 96; TIO; ArE ic.000.00sssccquvensnidensniarcetensin 
3. A non-suit should not be awarded where the plaintiff 
makes out a prima facie case. Bryant ‘vs. South- 
Western Railroad Company.......cccccoce «ecesecsesesves 
4, Where the evidence tends to prove a part perform- 
ance of a parol contract, the Court should permit the 
case to go to the jury, and instruct them as to the 
legal principles applicable to the facts proved. Ibid. 
5. Where declaration has been filed in the Clerk’s office, 
claiming damages for the seduction of plaintiff’s 
daughter, but had not been served on defendant, the 
filing of the declaration was such a commencment of 
the suit, under the Code, as to authorize an attach- 
ment to issue pendente lite. Graves vs. Strozier......... 
6. An attachment may be issued upon the affidavit of 
the plaintiff, that he has instituted suit against the 
defendant, in which he claims a certain specific amount 
of damages in an action ex delicto, the same being a 
money demand within the provisions of the statute. 
Ibid. 

7. Where an award was made the judgment of the 
Court at an adjourned term, after notice given to the 
defendant between the regular and the adjourned 
term, such notice was sufficient. Green vs. Shields... 

8. Even if the award was erroneous, the fi. fa. issued 
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therefrom could not be arrested by oath of illegality, 
in consequence of such error in the judgment. bid, 1 
9. The counter affidavit to a distress warrant for rent 
having been filed, the plaintiff must prove his claim ; 
the distress warrant is not prima facie evidence. Reid 
we. Dineen, TI si cccissist hs htva ia ae 63 1 
10. Where the proceedings are to eject the sub-tenants 
holding under the party renting the land, as provided by 
the Code, it is discretionary with the Court toallow the 
party making the contract for rent to be madea party 
to the suit, or to require him to defend in the name 
of his sub-tenants, which discretion this Court will 
not control, unless some good and valid reason be 


shown why it should do so, which does not appear , 
from the record in this case. Richardson et al. vs. 
TE, MN iacitimn memitngmsomnnmenien 224 


11. To reduce his liability, an executor might, in the 
Superior Court, prove payments which had been dis- 
allowed by the Ordinary. Hendricks, Ex’r., et al. vs. 
NEE TIT AE PN Ee 7 ON, ROO PRT, 2 230 


12. The law requiring the officer making a levy on real 
estate, to give the tenant in possession written notice 
of the levy,-is directory to the officer, and a failure to 
give such a notice does not affect the title acquired by 
a bona fide purchaser of the property under such levy. } 
If any injury be sustained by reason of such failure 
to give notice, it is a matter between the party in- 
jured and the officer making the levy, and failing to 
give the notice. Ibid. 


13. The law presumes that every public officer performs 
his duty, and all the purchaser, at Sheriff’s sale, has 
to look to, is the title of the defendant in execution, 
and the authority of the officer to sell. Ibid. 

14. Plaintiff read in evidence his note, which was “to 
be paid in currency, that is, at par.” Defendant moved 
a non-suit because there was no proof of the value of 
such currency. The Judge refused the non-suit. 
The refusal was right. If the defendant wished to 
reduce the finding, he should have done so by testi- 
ney... Crime 00, BOO t a woscscee ccessesecigcnctons +seessees 324 


15. After a brief of the evidence had been filed under 
the supervision of the Judge, and some months had 
elapsed, the motion to amend the brief as to one wit- 
ness’ evidence, (founded upon an averment that it was 
incorrectly stated in the brief, which averment was 
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supported by an affidavit of said witness,) was prop- 
erly overruled. Baker et al. vs. Wright, et uxor...... 
16. This Court will reluctantly interfere with the dis- 
cretion of the Court below in mere matters of prac- 
tice, unless the legal rights of parties are prejudiced 
thereby. Barnett & Co. vs. Thompson.........s.sseeeee 
17. A plaintiff may dismiss his action in term-time or 
vacation, except where a plea of set-off is filed; in 
ease such plea is filed, he may not dismiss so as to in- 
terfere with such plea, unless by leave of the Court, 
on sufficient cause shown, and on terms prescribed by 
the Court. WALKER, J. Mordecai vs. Stewart...... 


PRINCIPAL AND SURETY. 


Where D. became security for T., the principal debtor 
on a bond, for negroes purchased in the State of South 
Carolina, and T., the principal debtor, executed a 
mortgage upon the negroes, so purchased, to the cred- 
itor to secure the payment of the debt, which mort- 
gage was recorded in the State of South Carolina, but 
was not recorded in this State, into which the negroes 
were removed shortly after the purchase—within six 
months after the removal of the same, as required by 
the statute of this State: Held, that the failure of the 
creditor to record his mortgage in this State, within 
six months after the removal of the property therein, 
was such an act of omission of duty, required by law, 
as increased the risk of the security, and exposed him 
to greater liability, and therefore, under the well set- 
tled rule of law in this State, the security was dis- 
charged... Toomer vs Dickerson........esecceeceeceecceees 


Surety released by indulgence. See Novation. | 
Surety consenting, bond is amendable. Attachment, 4. 
Surety in Attachment, how liable. See Attachment, 9. 


PRIVATE PROPERTY. 


‘1, H. sued the Mayor and Aldermen of Savannah, for 
damages produced by taking H’s land for a street ; 
the Judge below refused to allow any question an- 
swered touching the advantages which H. might gain 
from the opening of the street, and charged the jury 
that such advantage or gain could not be used to de- 
crease or set off H’s damages: Held, that the refusal 
and charge were both right. The decision in Jones 
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vs. the Will’s Valley Railroad, 30th Georgia Reports, 
covers this case. The Mayor and Aldermen of Savan- 
Neil is | Miia seiianncrevastasaiaie dtemeesdemsele 

2. When the Justices of the Inferior Court of Fulton 
county seized and took posession of the plaintiff’s 
property without his consent, for the purpose of pro- 
viding a small pox hospital, and occupied it for that 
purpose for some months: Held, that in an action of 
trespass brought by the plaintiff against the defend- 
ants in their individual capacity, for such seizure and 
occupancy, to recover damages therefor ; although the 
Inferior Court may have had the power and au- 
thority, under the law, to provide small pox hospitals, 
yet such Inferior Court did not have the power and 
authority, under the law and constitution, to seize or 
impress plaintiff’s private property for that purpose... 
NE GE: FI issiccevensesctewisedinss ce cesdeienseets 


PROMISSORY NOTES. 


1. Fraud in the procurement of a note, as specified in the 
Revised Code, means fraud in the procurement by the 
holder thereof. An innocent holder of a note for 
value before due, will be protected, although the note 
may have been fraudulently procured by the payee 
from the maker, of which the holder had no notice. 
Biabansan ce: Viagets th Gth.s.cininsventievthisienensnenessiwens 

2. A contract to pay money at a subsequent period, with 
interest to be paid annually, and if the interest be not 
paid annually, then to become principal, is valid ; it 
is neither usurious, unconscionable, nor contrary to 
public policy ; and the Courts will enforce such a con- 
tract. If the interest accruing be not paid when due, 
suit may be maintained to collect it. Scott, trustee, vs. 


NIE sorinisidsinnnninnaneitniniginsininnanceaanerssgntetes ine 


As to release of surety by indulgence. See Novation. 


RAILROAD COMPANIES. 


1. Railroad companies, by their agents, should exercise 


all reasonable care and diligence in the running of 


their locomotives, cars and other machinery, and are 
liable for damages caused by their failure to do so. 
Holmes, Administrator, vs. Central Railroad and 
ey Coss since ietdenscaastipanasntniaccssicesd 
2. In a case where a railroad train ran over and killed 
a slave, who was on the track at a point sixty yards 
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from a public road-crossing, the Court was requested to 
charge the jury “that the plaintiff is not entitled to 
recover, unless the jury find, from the evidence, that 
the defendant was guilty of gross negligence,” which 
charge the Court refused to give. The jury having 
found a verdict against the railroad company, a new 
trial was moved for, and the motion granted by the 
Court, on the ground that the charge, as requested, 
ought to have been given; and, on the further ground, 
that the verdict was contrary to the principles of law, 
equity and justice: Held, that although the charge 
requested was properly refused, yet, upon the facts of 
the case, the granting of the new trial was right. 
Ibid. 


See Common Carriers. 
REFRESHMENTS. See Jury, 2. 


REMARKS BY THE JUDGE. 
See Criminal Law, 4. 


REMEDY. 


When a plaintiff seeks to enforce his remedy upon a con- 
tract made in another State, in the Courts of this 
State, such judgment is to be rendered as the laws of 
this State authorize and require, and not such a judg- 
ment as the laws of the State where the contract was 
made, may authorize and allow. The lex fori, and 
not the lex loci, governs as to the remedy in the Courts 
of this State, in a suit to enforce the performance of a 
contract against a surety thereon, made in another 
State. Toomer vs. Dickerson ........cccerecscessserecceeees 


RENT. 


1. The counter-affidavit to a distress warrant for rent 
having been filed, the plaintiff must prove his claim ; 
the distress warrant is not prima facie evidence. 

, Reid vs. Brinson, Hacecutor.......1.cesccesscssesecsecseseves 

2. Where there is a contract for the rent of land re- 
duced to writing, by which the party renting, stipu- 
lates that he will deliver the possession of the rented 
premises to the party from whom he rented the same, 
by the 25th day of December next, after the date of 
the contract, the relation of landlord and tenant exists 
between the parties, and neither the tenant, nor those 
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claiming under thethe tenant, can deny or dispute the 
title of the landlord, without first surrendering the 
possession of the rented premises to the landlord, ac- 
‘ cording to the terms of the contract. Richardson et 

al;.08. Harvey, Administrator ...06+. issccvcssenssees seine 224 

3. Where a tenant holds possession of the rented prem- 
ises beyond the term for which the same were rented, 
the jury, upon the trial of an issue formed under the 
provisions of the Code, may find a verdict for double 
the rent stipulated to be paid; or if he bea tenant at 
will or sufferance, then for double the rent the prem- 
ises are shown, by the evidence, to be worth. bid. 

4, Where the proceedings are to eject the sub-tenants, 
holding under the party renting the land, as provided 
by the Code, it is discretionary with the Court to allow 
the party making the contract for rent to be made a 
party to the suit, or to require him to defend in the 
name of his sub-tenants, which discretion this Court 
will not control, unless some good and valid reason be 
shown why it should do so, which does not appear 
from the record in this case. Ibid. 


RETURN OF WRIT. See Attachment, 7. 
SCALING ORDINANCE. 


1. The defence to a promissory note was that it should 
be “scaled” under the Ordinance of November, 1865, 
and it was not shown what was the consideration of 
the note. The Court refused to allow proof of the 
value of Confederate currency at the date of the note, 
because the consideration was not shown, and charged 
the jury that the facts constituted no defence, without 
proof of such consideration. A verdict for the full 
amount was rendered against the defendant, and he 
moved for a new trial because of that refusal and that 
charge, and the Judge granted a new trial: Held, 
that he did right. Hill vs. Vanduzer.......ccccc00 veee 293 

2. Plaintiff read in evidence his note, which was “ to 
be paid in currency that is at par.” Defendant moved 
a non-suit, because there was no proof of the value of 
such currency. The Judge refused the non-suit. 
The refusal was right. If the defendant wished to 
reduce the finding, he should have done so by testi- 

mdey: Onsen Wi BMI 0 6.65. eviiisrivediivssecsevscesesens 324 

3. Where a promissory note was given in consideration 

of “Confederate notes” borrowed, and a portion of 
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the evidence showed that the note was to be paid in 
the same currency, and evidence was introduced to 
show the value of Confederate money at the date of 
the note and at its maturity, and at no other time, and 
the Court charged the jury “that they might ascer- 
tain the gold value of Confederate money at the 
time of making of the contract and upon, or at the 
time of the maturity, and adopt either, according to 
their opinion of the equity of the case :” Held, that 
the charge, under the evidence, was correct, and that 
if the Court had charged as to the value of Confede- 
rate currency at any other time, he would have erred, 
as there was no testimony to justify any such charge. 
Lng 00... Rieter siccrcrenerssccecesevecenaniasa’ Berens . 


SEPARATION OF JURY. See Jury. 


SERVICE. 


1, By the Act of 18th April, 1863, express companies 
could effectually be sued by service of the writ on any 
one of the agents of the company in the county in 
which such suit was instituted. The Act of the 23d 
February, 1868, to perfect service on express compa- 
nies, provides that where its President, or chief offi- 
cer, resides in this State, it shall be the duty of the 
company to post in a public or conspicuous place, at 
each office where it does business, the name of its 
President, or chief officer, on whom service can be 
perfected in this State. These acts, construed together, 
seem to regard service on an agent in the county 
where suit is instituted, as incomplete and imperfect, 
where the President, or chief’ officer, resides in Geor- 
gia, and his name has been posted as directed by the 
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latter act. Conner vs. Southern Express Company.... 397 


2. The suit here begun by service of an agent at Colum- 
bus, in October, 1866, was capable of being perfected 
by a personal service of a copy of the original writ 
and process on such President, or chief officer, whose 
name had been so posted. Ibid. 

3. The plea of the defendant below, setting forth the 
facts that the President, or chief officer of the compa- 
ny, resides in Augusta, Georgia, and that his name 
had been conspicuously posted in the office of the 
company at Columbus, was admitted by plaintiff, 
without proof, to be true. The Court did right in 
overruling the demurrer to that plea, but his judg- 
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ment “that plaintiff, by such plea, was barred and 
defeated in his said action,” was erroneous. Ibid. 
4, A suit having been begun by service on an agent at 
Columbus, pursuant to the Act of 1863, the Court be- 
low should simply have required the plaintiff to per- 
fect service on the President, or chief officer of the 
express company, whose name had been conspicuously 
posted, etc., according to the Act of 1866, and should 
have given plaintiff time for such purpose. bid. 


SET-OFF. 


1. No suitor is compelled to appear on the equity side 
of the Court, but he may institute his proceedings for 
an equitable cause of action on the Common Law side 
of the Court; oradefendant may set up to a proceed- 
ing at law, any ground of defence, whether it be an 
intervening equity, or a set-off of an equitable nature, 
or other grounds of defence, either legal or equitable, 
and the Court may allow the jury to find a verdict, 
and a judgment be rendered thereon, so moulded and 
framed as to give equitable relief in the case, as verdicts 
and decrees are rendered and framed in equity pro- 
ceedings. WALKER, J. Mordecai vs. Stewart....... 364 

2. A plaintiff may dismiss his action in term time or 
vacation, except: where a plea of set-off is filed; in 
case such plea is filed, he may not dismiss so as to . 
interfere with such plea, unless by leave of the Court, 
on sufficient cause shown, and on terms prescribed by 
the Court. Waker J. Ibid. 

3. The case of an equitable set-off against a non-resi- 
dent, which cannot be pleaded at law, gives jurisdic- 
tion to equity, and the bill should be retained. War- 
NER, C.J. Ibid. 


See Costs, 1. 
SEVERANCE. 


1. In all cases where parties are jointly indicted for an 
offence which does not require the joint act of two or 
more to commit it, the defendants, upon application, 
have a right to sever on the trial; otherwise, as to 
those offences which require the joint act of two or 
more to commit them. Horne et al. vs. The State..... 80 


SHERIF F—His fees, ete. See Costs. 
Notice of levy by. See Practice, 12, 13. 
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SLAVES. See Execuiors, 3. 
See Measure of Damage, 2. 


STAY-LAW. See Constitutional Law. 


SUBROGATION. See Equity, 4. 
See Usury, 1. 


SURRENDER. See Corporation, 1, 2. 
SURETY. See Principal and Surety. 
TAX. 


1. When the City Council of Augusta, by an ordinance 
passed on the 31st day of March, 1867, levied and 
assessed a tax on the gross sales of cotton of twenty- 
five cents on every hundred dollars; on every hun- 
dred dollars of commission received by Commission 
Merchants and Cotton Factors, three dollars; on every 
hundred dollars of the gross amount of all sales of 
goods, wares, and merchandize, and produce, (except 
cotton,) and receipts for storage, one dollar: Held, 
that the City Council, under their charter, had the 
power and authority to enact said ordinance, and to 
assess and collect said tax. Pearce, Wheelis & Co. 
vs. The City Council of Arugustd......cererseccecerecsecees O97 

2. The City Council of Augusta, on the 2d day of June, 
1865, passed an ordinance, assessing a spescific tax of 
one thousand dollars upon the Insurance and Bank- 
ing Company of that city: Held, that inasmuch as 
the general tax laws of the State had not heretofore 
recognized an incorporated company as taxable prop- 
erty, the City Council of Augusta did not have the 
power and authority, under their charter, to assess 
and collect said tax. The City Council of Augusta 
08. Wallon & Walltow. ..0ssicccdeccivtesssss ctvecctediwetye 620 


TENANT. See Landlord and Tenant. 
TENANTS-IN-COMMON. 


The law defines the interest of tenants in common to 
be equal, in the absence of proof to the contrary. 
Baker vs. Shepherd, Adim’r, et0....sceceresscssesecceseese 12 


TITLE BY SHERIFF. See Practice, 12. 
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TRANSFER OF LIEN. See Vendor’s Lien, 
TROV ER— interest not allowed in. See Interest, 1. 
TRUSTEES. 


A trustee, having possession of trust property, is bound 
to use ordinary diligence in the preservation and pro- 
tection of the same, and if he did not intend or desire 
to receive the Confederate money in payment of the 
note, he should have given his attorney notice not to 
have received it from the. maker thereof. King vs. 
EE acacia Gncacanscengterd sennacpensess ceabinivencinen 205 


See Confederate Money, 2. 
TRUSTS. 


1. When cesuti que trusts averred that the trustee had, 
with the trust fund, bought lands, took fitle therefor 
in his own name, and mortgaged them to T. for 
loaned money, (who was about to sell them under his 
mortgage fi. fa.) and obtained injunction against such 
sale, and T., in his answer, denied all notice or knowl- 
edge of any trust, and swore that the transaction by 
him was bona fide, and upon a valuable consideration : 
Held, that though the bill should not have been dis- 
missed, still the injunction should have been dissolved. 
Thrasher et al. vs. Partee and wife.......scecccocescceeees 392 


UNITED STATES CURRENCY. 


1. W. hired to H. a slave from 28th December, 1864, 
to 25th December, 1865.. The slave was practically 
manumitted about the 1st of June, 1865. Upona 
suit for this hire, the Judge charged the jury that 
they should find for the plaintiff so much, with in- 
terest, as it was proven the slave’s services were worth 
while he served as a slave, and further, that this esti- 

' mate should be made in the legal tender United States 
paper currency: Held, that there was no error in said 
charge. Wilkes, Guardian, vs. Hughes... ...+00ccseveees 361 


See Legal Tender. 


USURY. 
1. S., security for C., having paid nothing for C., has 
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no equity to be subrogated to the right which C. has 
to sue for, and recover back, usurious interest paid by 
C. to M. on transactions different from the one on 
which S. is security. Harris, J. Mordecai vs. 


a, cascvcsinsnkécsduca cutee momatiebemaiaiel 


_ A contract to pay money at a subsequent period, with 


interest, to be paid annually, and if the interest be 
not paid annually, then to become principal, is valid ; 
it is neither usurious, unconscionable, nor contrary to 
public policy, and the Courts will enforce such a con- 
tract. If the interest accruing be not paid, when due, 
suit may be maintained to collect jt. Scott, Trustee, 


06: MAG... casiccccrvescscessvedne saveiecininieseetpeneniele 
VENDOR’S LIEN. 


Where M. sold to P. a lot of land, and took from P. 


a promissory note, expressing in it that it was for the 
balance of the purchase money, and took no other 
security, and afterwards M. sold said note to H. & 
Co., and in writing transferred the same to them 
thus: “ without recourse, I assign my vendor’s lien on 
lands mentioned in this note, to said firm, in lieu of 
any other security”: Held, that M. and H. & Co., 
as against P. and his representatives, (there being no 
creditors who had given credit after this purchase, 
and upon faith of it,) were entitled to a decree that 
the land be sold, and said note be discharged from its 
proceeds, in preference to other demands or debts. 
High & Co. ve. Childers, Adi’r.....ccsecssesessecosasvees 


VERDICT. Impeachment of. 


After a verdict has been rendered, a juror will not be 


heard to impeach it. This is well settled. O’Barr 
ve. Alexander & Tramandl 1.00 .sss1serSevedQuesdesanesitlon 


See New Trial, 2, 3, 4, 6,7, 10, 11, 12, 14, 17, 18, 20, 


21, 22, 23. 
WAIVER. 


1. Where the Court, without the consent of parties, per- 


mitted the jury to disperse for dinner, and the parties 
knowing the fact before they re-assembled, made no 
objection to the jury considering the cause, after they 
had so dispersed and re-assembled, such acquiescence 
was an implied assent to dispersion, and inasmuch as 
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no misconduct of the jury appears, and the verdict is 
in accordance with the evidence, a new trial should 
not be granted on account of such dispersal. Stix & 
Coy ae, Pete Re Otis viscetatssiiees tas istindevcvienab 332 
2. The Augusta Insurance & Banking Company made 
an assignment of its assets to assignees, for the benefit 
of all its creditors. Among the assets assigned were 
fourty-four shares of the capital stock of the Georgia 
Railroad and Banking Company, which, by the assent 
of the last named bank, were transferred to the names 
of the assignees on the transfer-book, and a certificate 
of stock issued in their names, by this bank. At the 
time of said assignment and transfer, the Augusta 
Insurance and Banking Company, was indebted tothe 
Georgia Railroad and Banking Company in the sum 
of $38,284, for which amount the Georgia Railroad 
Bank had a lien by law upon the stock. In ascer- 
taining the respective rights of the various creditors 
of the Augusta Insurance and Banking Company, the 
Court below decided that the transfer of the stock 
to assignee did not defeat the lien of the Georgia 
Railroad Bank: Held, that the Court decided right. 
Dobbins va. Walton & Wallton......0sceccesseececceceeves 614 


As to Waiver of Dower. See Widow. 

As to Waiver of Answer. See Equity Practice, 18. 

As to Waiver of Filing Proceedings. See Practice, 18. 

As to Waiver of Call of Appearance Docket. See 
Practice, 18. 


WESTERN AND ATLANTIC RAILROAD. 


The Superintendent of the Western and Atlantic Raii- 
road is not subject to garnishment process. Dobbins 
vs. Orange and Alexander Railroad Company......++. 240 


WIDOW. 


1. Where a feme sole, of full age and competent to con- 
tract, agreed with her intended husband, in writing, 
for the control of her property, for her sole and sep- 
arate use during the coverture; and further, that 
should she survive him, his estate should be chargea- 
ble with furnishing her a house and Jot, worth $3,000,- 
00, for and during her life or widowhood, and she re- 
leased all other claim upon his property, and all right 
to dower in any of the lands of which he might die 
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seized and possessed, and afterwards married him, and 
he died, she is not dowerable out of his lands. Cul- 
berson vs. Culberson, Eacecutor.....cscscosccccesseeececeeecs 
See Assignment. 1. 
“ Dower. 


« Year's Support. 
WIFE. See Will. 


Wife, when competent witness. See Witness, 3. 


WILL. 


1. Where a testator, who has no child or decendant of a 
child, at the time of her death, executed a will, be- 
queathing and devising a portion of her estate to char- 
itable uses: Held, that, under the laws of this State, 
the bequest, and devise, contained in the will, was 
valid, although it was not executed ninety days be- 
fore the death of the testatrix ; that the restrictions 
contained in the 2344th section of the Revised Code 
applies only to such testators as die, leaving a wife, or 
child, or descendants of a child, who may devise one- 
third of their estate, or a less portion thereof, to char- 
itable uses; in all cases of that description, the will 
containing such devise, or bequest, must be executed 
at least ninety days before the death of the testator, or 
such devise or bequest will be void. Leynolds et al. 
0s. Bristow & Bibi: <...cccse severe lesectsapnnepeeenen 


WITNESS. 


1, Ejectment was brought on the several demises of 


Stamper & Wingo, against Robinson, who died pend- 
ing the-action, and his son, as executor, was made a 
party defendant. On the trial, plaintiff proposed to 
read Stamper’s deposition, (having released him from 
his warranty, indemnified him against costs, etc.,) to 


show that the testator, Robinson, held possession of 


the land in dispute, under Stamper, and thus defeat 
the adverse possession set up and proved by the exec- 
tor: Held, that, notwithstanding Stamper was not in- 
terested in the action, and by the law prior to the Act 
of 1866, was a competent witness for the plaintiff, 
yet, according to the proviso to the first section of the 
“ Act to declare certain persons competent witnesses,” 
etc., (Acts 1866, p. 138,) Stamper was not a compe- 
tent witness in his own favor, he being one of the 
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parties to the original contract, and the opposite 
party, Robinson, being dead. Doe, ex dem., Cren- 
Shaw vs. Robinson, Executor et l......c.ccceccecceecccees 


. Held, also, that while Robinson, the executor, is a 


competent witness, in his own favor, yet Wingo is 
not, because he is the opposite party to the cause of 
action in issue and on trial, and the other party is 
dead—he cannot, therefore, be a witness in his own 
favor. The rights of Robinson, the deceased, are to 
be decided, and, as he cannot be heard, the statute ex- 
cludes the testimony of other parties to the original 
contract or cause of action in issue and on trial. Lid. 
In any action to charge an inn-keeper for the loss of 
a trunk and its contents, the wife of the plaintiff is 
admissible to prove the contents of the trunk, indepen- 
dent of the Act of 1866, where no other evidence is 
attainable, upon a policy in favorem justicie, and 
springing out of the necessity of the case, and the 
nature of the subject. Sasseen & “Whitaker vs. Clarke. 


. The attorney of plaintiff in ejectment cannot be made 


to testify whether said plaintiff had not employed 
him to sue for his individual benefit, and had author- 
ized his name, as administrator, used for his individ- 
ual benefit. Doe, ex dem, Stephens, vs. Roe, etc........ 


. When a party offers to testify in his own cause, he is 


not incompetent, (under the Act of 16th of Decem- 
ber, 1866,) merely because one of the firm, the oppo- 
site party, is dead. There should first be an enquiry 
as to whether what he intends testifying about was 
transacted with a living member of the firm. If he 
shows it was, he is competent. Leaptrot vs. Robinson 
Under the Act of 16th December, 1866, a party to 
the record is not an incompetent witness as against 
the other party, a firm simply because one of the firm 
is dead; to exclude him, it must appear that the trans- 
action about which he testifies was had with the de- 
ceased, and with no other living member of the firm. 
Moore vs. Harlan & Hollingsworth... ....ccccccercecseees 
Although one defends, as administratrix, when it ap- 
pears to the Court that she is individually the real 
party, and that the transaction about which testimony 
is required was with her personally, the plaintiff can 
testify in his own behalf, under the Act of 16th of 
December, 1866. Glleaton vs. Gleaton.......cccsceeeees 


WITNESS. MISTAKE OF. See Hjectmeni, 2. 
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YEAR’S SUPPORT. 


1, 8., by deed, conveyed to G. all his personal property 


in trust; first to pay all the creditors of S., and then 
to pay the surplus to the sisters of S.; G. took pos- 
session in the lifetime of S., and, after his death, was 
proceeding to execute said trusts, when the widow of 
§., having notified his administrator of her claim of 
her year’s support out of said property, said adminis- 
trator filed a bill, praying that G. be enjoined from 
disposing of the property, and that the same be deliv- 
ered to him, as administrator: Held, that S., having, 
by said deed, parted absolutely with said property, 
his widow had no claim upon it, and the injunction 
was properly refused. Summerford, Administrator, 
i, TRIN, «<n nsisine secksnesmaervntennuenetaeneeiaan 


See Assignment, 1. 
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